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TRANSACTIONAL ISSUES

Structures

1 What is the typical structure of a healthcare-related business 
combination in your jurisdiction?

Healthcare institutions are historically organised as foundations, which 
is a form of organisation without an owner. A transaction involving the 
healthcare business of such a foundation would typically be structured 
as an asset deal. Alternatively, a pre-completion restructuring allows 
the conversion of the foundation into a limited liability company or the 
transfer of the business of the foundation to a limited liability company, 
followed by a share sale.

However, most commercial healthcare organisations are already 
structured as limited liability companies, whereby the licence under the 
Health Care Institutions Admissions Act to invoice insured care may be 
held by the limited liability company itself or a separate foundation.

In the case of larger or more elaborate healthcare organisations, 
the group can consist of multiple operating companies with a central 
services centre or additional real estate entities, or both, each struc-
tured as separate legal entities.

Timeline

2 How long do healthcare business combinations usually take, 
and what factors tend to be most significant in determining 
the timing to completion?

A transaction will take a minimum of eight to 10 weeks due to the merger 
filing to the Dutch Healthcare Authority (NZa), which is required in most 
cases. In practice, it will typically take longer depending on factors such as:
• a due diligence investigation;
• the involvement of a workers’ council;
• deal negotiations; and
• the additional filing that may be required with the Dutch Competition 

Authority.

Representations and warranties

3 What are the typical representations and warranties made 
by a seller in healthcare business combinations? What areas 
would be covered in more detail compared with a more 
general business combination?

A commercial purchaser would expect to receive all standard business 
warranties relating to the target entity, its accounts, its tax position and 
its business. In addition, specific warranties will be sought regarding:
• the historic quality of the care provided, including healthcare 

inspectorate reviews;
• the historic budget overruns as agreed with healthcare insurance 

companies or municipalities, or both (as the payors);

• historic compliance audits by healthcare insurance companies or 
municipalities, or both;

• compliance with collective labour agreements and mandatory 
pension plans;

• historic patient claims and complaints;
• contractual relations with healthcare professionals;
• data protection compliance and data breaches; and
• specific tax items.

For a life sciences company, intellectual property ownership, product 
liability and other sector-specific regulatory compliance will also need 
to be demonstrated.

Due diligence

4 Describe the legal due diligence required in healthcare 
business combinations. What specialists are typically 
involved? What searches would typically be carried out?

A legal due diligence review is specific to the legal structure of the 
healthcare institution in question and the type of care, medicinal 
products or medical devices provided. In addition to the institution’s 
accounts, tax position and employees, the due diligence review must 
include sector-specific regulatory compliance, historic audits by regula-
tors and supervising authorities, and the relationship with healthcare 
insurance companies or municipalities, or both (as the payors).

Risk exposure

5 If due diligence is not correctly undertaken, what specific 
healthcare risks might buyers inherit?

The healthcare sector-specific risks of inadequate due diligence can 
generally be divided into three categories.

Historic debts
Healthcare institutions contract the provision of care with healthcare 
insurance companies or municipalities (as the payors). These contracts 
typically include an annual budget that, when exceeded, must be paid 
back or offset against future years.

Healthcare insurance companies or municipalities also conduct 
audits into compliance with registration and payment regulations, and 
the level and type of care provided. In cases of non-compliance, the 
relevant invoices must be repaid by the healthcare institution.

Depending on the type of care provided, certain collective labour 
agreements (CLA) and mandatory pensions plans must be applied by 
the healthcare institution. If a CLA or a pension fund was not correctly 
applied, employees and the pension fund can claim for retroactive 
payments for years prior.
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Additional operating costs impacting revenue or profit
The application of a mandatory CLA or pension plan may result in signif-
icantly higher operating costs.

If the healthcare institution is not compliant with regulatory 
requirements, such as General Data Protection Regulation (GDPR) 
requirements, updates to systems and organisational structures may 
result in high one-off costs.

Non-compliance with registration and payment regulations – such 
as not involving a specialised healthcare professional for certain types 
of mental care or registering the incorrect type of care (mostly with 
a too high reimbursement) – may require a restructure of the way in 
which care is provided, demanding the hire of additional expensive 
healthcare professionals. This may impact the profit of the operation 
or result in the care provided having to be charged at significantly 
lower tariffs.

Non-compliance with contractual obligations in respect of critical 
computer applications (such as the patient–medical records system) 
may result in the need to obtain additional licences or systems at 
increased operating costs.

For life sciences companies, non-compliance with regulatory 
requirements (such as good manufacturing practice requirements) may 
result in additional capital expenditure to bring the operation to the 
required level.

Fines and enforcement by the governmental authorities
Non-compliance with regulatory requirements (such as the absence 
of required permits or the non-satisfaction of good manufacturing 
and distribution practice requirements for life sciences companies) 
may result in fines or even governmental enforcement actions, for 
example, intensive supervision by the Healthcare Inspectorate or even 
a shutdown.

Specific diligence issues

6 How do buyers typically approach specific material diligence 
issues in healthcare business combinations?

Due diligence findings with a material financial impact may result in a 
decrease of the offered purchase price, or the inclusion of a deferred 
purchase price or earn-out structure.

A purchaser may seek reassurance by demanding corrective pre-
completion undertakings, for example:
• amended contractual terms with critical IT application providers;
• an arrangement with the pension fund regarding historic costs 

combined with future affiliation; or
• a detailed GDPR compliance plan to be drawn up.

In most cases, a purchaser will demand specific indemnities to be 
included in the purchase agreement with the addition of a security 
arrangement.

Conditions before completion

7 What types of pre-closing conditions are most common in 
healthcare business combinations?

Every business in the Netherlands with 50 employees or more must 
establish a works council, which is a non-corporate body consisting of 
elected employees of the company. If the board of a company with a 
works council is involved in the acquisition or divestment (whether of 
that company itself or by that company), the board must consult with 
the works council and the works council must be given the opportunity 
to render advice. The request for the works council's advice must be 
made a sufficient amount of time before the decision is made (ie, before 
the transaction agreements are signed).

Most healthcare institutions must establish a patient council that 
has rights similar to the works council.

In most cases, a merger filing to the NZa is required and NZa 
approval must be a condition precedent for completion. The filing 
requires the involvement of the works council, the patient council and 
the positive view of relevant stakeholders, such as healthcare insurance 
companies or municipalities (as the payors), must be obtained.

If a filing to the Dutch Competition Authority is required, this must 
also be a condition precedent for completion.

When an asset deal involves real estate, approval may be required 
from the Board of Restructuring of Care Institutions.

Furthermore, additional conditions may follow from the due dili-
gence review or transaction structure, such as a third party’s consent 
in respect of intellectual property licences for life sciences companies.

Pre-closing covenants

8 What sector-specific covenants are usually included to cover 
the period between agreement and completion in healthcare 
business combinations?

Besides consent requirements for operations that fall out of the ordi-
nary course of business operations and the obligation to comply with 
the terms of, and do all that is reasonably necessary to maintain the full 
force and effect of, all permits, licences and consents currently in force 
for the operation of the current business, consent is required for any 
changes to CLAs, or arrangements, pension applications and contracts 
with healthcare insurance companies or municipalities.

W&I insurance

9 What specific provisions are commonly seen in warranty 
and indemnity insurance policies for healthcare 
business combinations compared with general business 
combinations?

Standard warranty and indemnity insurance policies exclude cover for 
medical malpractice.

Substantial focus is given to due diligence regarding healthcare 
and GDPR compliance before cover is provided. Cover may or may not 
include specific exclusions or knowledge qualifiers.

Specific documentation

10 Is there any sector-specific documentation typically used in 
healthcare business combinations? Does this differ depending 
on the structure of the transaction?

In asset deals, attention must be given to the transfer of business 
operating permits, such as the permit under the Care Institutions 
Accreditation Act for healthcare providers, or the manufacturer or 
wholesale licence for life sciences companies.

In group structures involving a foundation that contracts care 
with healthcare insurance companies or municipalities (as the payors), 
control over the foundation must be transferred via the composition of 
the management board and the supervisory board, which may require 
amending the articles of association of the relevant foundation.

Post-completion undertakings

11 Which post-completion undertakings are common in 
healthcare business combinations? Which undertakings are 
common?

In a transaction including management equity participation to secure 
the continuation of the management team, post-completion good leaver 
and bad leaver clauses are common.
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In a joint venture between multiple healthcare institutions or 
commercial companies, a lock-up of the shares is included in most cases.

Most transactions include non-compete provisions. In particular, 
where specific specialised care (for a healthcare institution) or particular 
know-how and intellectual property (for a life sciences company) is part 
of the business that is being sold, these restrictive covenants are given 
much attention and are secured by means of material penalty clauses 
in most cases. The scope and term of these types of restrictive cove-
nants are limited by competition law and should be carefully reviewed, 
because not adhering to such limitations may jeopardise the validity of 
the non-compete provisions.

REGULATION

Laws and regulations

12 What are some of the primary laws and regulations 
governing or implicated in healthcare-related business 
combinations? Are healthcare assets subject to specific 
regulation that would be material in a typical transaction? Is 
law and regulation of healthcare national or subnational?

The Healthcare Market Regulation Act determines what types of health-
care can be charged by providers and what the maximum prices are for 
such care. Healthcare insurance companies are free to use selective 
contracting when procuring care from a provider for its insured clients 
and can negotiate with providers on volume, quality and price of care 
(except for some types of care). When a provider is not contracted by 
an insurer, their insured clients may receive only partial retribution for 
care delivered by that provider.

The Healthcare Market Regulation Act also includes the 
legal requirements for the merger filing to the Dutch Healthcare 
Authority (NZa).

Basic and medical specialist healthcare is covered for all Dutch 
residents by compulsory healthcare insurance under the Health 
Insurance Act. Depending on the policy, insured parties are entitled to 
partial or full retribution for the care received or for the care procured 
by their healthcare insurer. To contract insured healthcare services 
with healthcare insurers, the healthcare institution must obtain an 
admission pursuant to the Care Institutions Accreditation Act. The Care 
Institutions Accreditation Act sets conditions to the governance of the 
healthcare institution and – depending on the type of care provided – a 
ban on distributing profits. Admission pursuant to the Care Institutions 
Accreditation Act will be replaced by a permit pursuant to the Care 
Institutions Admission Act on 1 January 2022.

Life sciences companies are regulated by the Dutch Medicines Act 
when manufacturing and distributing medicinal products, and the Dutch 
Medical Devices Act when manufacturing and distributing medical 
devices. As of 26 May 2021, Regulation (EU) 2017/745 on medical 
devices is in force.

Consents, notification and filings

13 What regulatory and third-party consents, notifications 
and filings are typically required for a healthcare business 
combination?

If a company with a works council is involved in the acquisition or divest-
ment (whether of that company itself or by that company), the company 
must consult with the works council and the works council must be 
given the opportunity to render advice.

Most healthcare institutions must also establish a patient council 
that has rights similar to those of the works council.

In most cases, a merger filing to the NZa is required. Additionally, a 
filing to the Dutch Competition Authority may be required.

In an asset deal involving real estate, approval may be required 
from the Board of Restructuring of Care Institutions.

Typically, contracts with healthcare insurance companies or munic-
ipalities (as the payors) include a change of control provision, requiring 
the prior consent of the involved parties.

Ownership restrictions

14 Are there any restrictions on the types of entities or 
individuals that can wholly or partly own healthcare 
businesses in your jurisdiction?

No, although the NZa will, as part of the healthcare merger filing, 
evaluate the accessibility and quality of the services provided, and the 
integration plans of the purchaser and the target healthcare institution, 
among others.

Directors

15 Are there any restrictions on who can be director of 
healthcare businesses in your jurisdiction?

The Care Institutions Accreditation Act and the Healthcare Governance 
Code set conditions on the governance of the healthcare institution and 
include specific requirements regarding the level of independence of 
the supervisory directors.

Operating outside the home jurisdiction

16 What domestic regulatory issues might arise for a company 
based in your jurisdiction operating healthcare businesses in 
other jurisdictions?

In principle, operating from the Netherlands in other jurisdictions is not 
a Dutch regulatory concern. In cases where foreign operations have an 
impact on domestic Dutch operations, this may change.

Cross-border acquirers

17 What domestic regulatory issues arise when the acquirers of 
healthcare businesses are based outside the jurisdiction?

There are no regulatory limitations to non-Dutch shareholders in a 
Dutch healthcare business.

In an asset deal, the non-Dutch acquirer becomes the operator of 
the Dutch healthcare business and must comply with all relevant Dutch 
healthcare regulations.

Competition and merger control

18 What specific competition or merger control issues may arise 
in healthcare business combinations?

Filing to the NZa
A merger filing to the NZa is required when:

• at least one of the parties involved is a healthcare provider as 
defined in the Dutch act on market organisation in healthcare – any 
business involved with patient activities is or can be a healthcare 
provider under this act; and

• at least one of the healthcare providers involved in the transaction 
has at least 50 employees engaged in the provision of healthcare.

Only following clearance from the NZa is it possible to notify a transac-
tion to the Dutch Competition Authority (ACM), if required. The duty to 
notify the NZa of healthcare mergers applies independently of any ACM 
merger notification requirements. Even if the ACM thresholds are not 
met, notification to the NZa may be mandatory.
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Filing to the ACM
A merger filing to the ACM is required if specific healthcare-related 
thresholds are met. These are lower than regular merger filing thresh-
olds and all must be met to qualify as a healthcare-related merger. The 
following thresholds, determined based on the annual accounts of the 
preceding calendar year for businesses in the healthcare sector, are 
detailed below.
• At least two of the businesses concerned each achieved a turnover 

in the Netherlands of €5.5 million or more from the provision of 
healthcare. The definition of ‘provision of healthcare’ covers most 
business-to-patient activities. Strictly business-to-business activi-
ties, for instance the wholesale of pharmaceuticals or medical 
devices, are not considered provision of healthcare.

• The combined worldwide turnover of the businesses concerned 
exceeded €55 million.

• At least two of the businesses concerned each achieved a turnover 
in the Netherlands of at least €10 million.

If the first threshold is not met, the regular thresholds for a merger 
filing with the ACM apply, which are €150 million worldwide and €30 
million each.

State and private healthcare combinations

19 Are there any differences for healthcare business 
combinations if the transaction relates solely to businesses 
servicing private clients rather than state-funded clients?

No, the distinction between private clients and state-funded clients is 
not recognised in the Netherlands.

FINANCING AND VALUATION

Financing

20 How do buyers typically finance healthcare-related business 
combinations?

Acquisition financing for a healthcare-related business is not different 
to the acquisition financing for any other type of business. Purchasers 
generally fund the transaction with equity and debt.

Security

21 Describe the typical security structures in healthcare 
business combinations, including confirmation of any 
registration or notary fees in respect of the security 
documents.

A lender would expect a full and standard security arrangement 
consisting of a right of pledge on the shares of all borrowers, a right of 
pledge on all assets, receivables and claims of the operating companies, 
and a right of pledge on the claims pursuant to the purchase agreement 
and warranty and indemnity insurance policy.

A right of pledge on shares in a Dutch limited liability company 
requires a Dutch notarial deed.

Particular due diligence attention should be given to the receiva-
bles related to the care provided to verify whether these can be subject 
to a right of pledge. Due to the reimbursement system, most care can 
only be invoiced to the healthcare insurance company or municipalities 
(as the payors) after certain parts of the care have been finalised and, 
consequently, healthcare providers may have a substantial amount of 
receivables on their balance sheet. Such receivables cannot be made 
subject to a security right if they are not assignable according to the 
contract between the healthcare provider and the payor.

Financial assistance

22 Are there any financial assistance rules that arise in 
healthcare business combinations?

The rules under Dutch law that applied to financial assistance (ie, the 
financing, or assisting in the financing, by a company in the acquisition 
of shares in the company’s own capital) were abolished on 1 October 
2012, when the act on the flexibilisation of Dutch private company law 
came into effect.

As a result, no specific rule now applies to financial assistance. 
This does not mean, however, that no rules apply. A transaction by 
the management board of a private limited company that qualifies as 
financial assistance must comply with the general rules for proper 
management. A director can be held personally liable for mismanage-
ment in the event of a personal act for which he or she is culpable. 
Grounds for manifestly improper management include harm to credi-
tors, tax fraud and lack of cooperation with a bankruptcy trustee.

Price and consideration

23 What pricing and consideration structures are typical in 
healthcare business combinations?

Earn-outs and deferred payments are not typical for healthcare transac-
tions but may be included for specific issues, such as the opening of new 
clinics or material historic (eg, pension or budget overruns) liabilities 
that must be settled with third parties post-closing.

Most healthcare transactions are – like most merger and acquisi-
tion transactions in the Netherlands – locked box transactions that do 
not include post-closing adjustments.

Enterprise value

24 How are healthcare-related businesses typically valued?

The valuation of a healthcare-related business is not different to the 
valuation of any other type of business and is typically based on a multi-
plier system or a discounted cash flow valuation.

For life sciences venture capital transactions, a milestone payment 
structure is almost always included.

TAX

Typical issues in combinations

25 What are some of the typical tax issues in healthcare 
business combinations and to what extent do these 
typically drive structuring considerations? Are there certain 
considerations that stem from the tax status of a target?

The Dutch Corporate Income Tax Act 1969 contains a specific corpo-
rate income tax (CIT) exemption for healthcare businesses. A healthcare 
business is exempt from CIT if:
• it satisfies the activities test, meaning that at least 90 per cent of its 

activities are qualifying healthcare activities; and
• it satisfies the profit test, meaning that it uses its annual and liquida-

tion profits (if any) solely for the benefit of either another healthcare 
business that is exempt from CIT or a business in the public interest.

The activities test and the profit test should be met factually and should 
be laid down in the articles of association of the healthcare business. 
The conditions are specified in a decree by the State Secretary for 
Finance dated 25 November 2019, No. 2019–187751.

Additional conditions apply to healthcare businesses incorporated 
as private limited companies. One of the additional conditions is that the 
shareholders of a private limited company may only be:
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1 public law bodies;
2 foundations that also apply the exemption for healthcare 

businesses;
3 Public Benefit Organisations, which are organisations classified by 

the Dutch Tax Administration as focusing on the public interest;
4 foundations that meet certain additional conditions; and/or
5 intermediate holding companies, the entire interest of which is held 

by a shareholder engaged in the entities described in (1) to (4).

Tax risks for healthcare businesses

26 What are the typical tax risks that are associated with 
healthcare businesses? What measures are normally taken 
to mitigate those typical tax risks in healthcare business 
combinations?

In the healthcare business, various value added tax (VAT) exemptions 
can be claimed, provided that certain conditions are met. When not 
all conditions for a specific VAT exemption are met, an additional VAT 
assessment may be necessary.

Risks surrounding recipients' liability concern a statutory regula-
tion for the borrowing party to remit VAT or payroll taxes that remain 
unpaid by the lending party. If staff is seconded by a non-healthcare 
business, it is advisable to make agreements in order to mitigate the 
recipients' liability.

PUBLIC RELATIONS AND GOVERNMENT POLICY

Public relations

27 How do the parties address the wider public relations issues 
in healthcare business combinations?

Political and media attention is increasing towards financial returns 
and profits resulting from commercial healthcare business operations. 
Historically, a profit ban has existed for medical specialist care and 
residential care. In 2014, a legislative proposal was being prepared to 
facilitate private capital funding of healthcare providers by introducing 
the possibility to pay out dividends for medical specialist care and care 
with overnight stays. However, the political support for this proposal 
and market forces in healthcare in general has been declining, and the 
proposal was revoked in 2019. At the same time, media and political 
interest increased towards non-transparent corporate structures. 
Currently, new legislation is in preparation that will introduce socially 
responsible profit levels for healthcare businesses and may or may not 
facilitate profit payments for medical specialist care and residential 
care. New governance rules are intended to reinforce internal supervi-
sion and transparent intra-group financial flows.

Policy

28 How do parties address the wider political issues in 
healthcare business combinations?

Wider political issues are typically included as risk factors in the valua-
tion. A seller will not accept liability for potential future changes in policy.

UPDATE AND TRENDS

Recent developments

29 What are the current trends, and what developments are 
expected in healthcare business combinations in your 
jurisdiction in the coming year?

Political and media attention is increasing towards financial returns 
and profits resulting from commercial healthcare business operations. 
Historically, a profit ban has existed for medical specialist care and 
residential care. In 2014, a legislative proposal was being prepared to 
facilitate private capital funding of healthcare providers by introducing 
the possibility to pay out dividends for medical specialist care and care 
with overnight stays. However, the political support for this proposal 
and market forces in healthcare in general has been declining, and the 
proposal was revoked in 2019. At the same time, media and political 
interest increased towards non-transparent corporate structures. 
Currently, new legislation (the Act on Sound Operational Practices 
for Healthcare Providers) is in preparation that will introduce socially 
responsible profit levels for healthcare businesses and may or may 
not facilitate profit payments for medical specialist care and residential 
care. New governance rules are intended to reinforce internal super-
vision and transparent intra-group financial flows.

Coronavirus

30 30. What emergency legislation, relief programmes and 
other initiatives specific to your practice area has your state 
implemented to address the pandemic? Have any existing 
government programmes, laws or regulations been amended 
to address these concerns? What best practices are advisable 
for clients?

The Dutch government introduced a compensation scheme, due to end 
on 1 July 2021, for employers suffering a turnover loss of more than 20 
per cent. Affected employers could apply for the Temporary Emergency 
Bridging Measure for Sustained Employment to receive compensation 
for their employees' wages.

Specific to the healthcare sector, insurance companies have intro-
duced a support and compensation scheme consisting of compensation for 
loss of revenue, and compensation for additional covid-19-related costs.

When looking into the acquisition of healthcare businesses, due 
diligence attention should be given to these schemes to review compli-
ance with the applicable conditions. To what extent the financial situation 
of the target healthcare business will be sustainable in the long term 
should also be considered.
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