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This article proposes a nuanced approach to remote hearings, from the perspective of Dutch law. The
Dutch Arbitration Act was revised in 2015. It grants an arbitral tribunal the discretionary power to
decide that a hearing be conducted ‘by electronic means’. This article challenges the notion that that
power is of a mandatory nature. It submits that the power for arbitrators to opt for a remote hearing
is limited by fundamental principles of procedural law, the principle of parity, in particular. The
article goes on to list relevant considerations in opting for a remote hearing in Netherlands-seated
arbitral proceedings and considers this approach to be feasible in the international setting as well.
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1 INTRODUCTION

The last months have seen a surge in the publication – in various forms and in various
bodies – of perspectives on the role of remote hearings in international arbitration.
This article does not purport to respond comprehensively to the abundance of ideas
shared. Rather, it aims to contribute to the – I would envisage ongoing – discussion on
remote hearings, by offering views from a Dutch perspective. This perspective, it is
submitted, is of relevance as the Dutch Arbitration Act, revised in 2015, includes
specific arrangements for remote hearings. More particularly, this arrangement
recorded in Article 1072b of the Code of Civil Procedure (‘CCP’) allows the arbitral
tribunal to rule that a personal appearance of a witness, an expert or a party will take
place ‘by electronic means’ (door middel van elektronische middelen), placing that person
‘directly in contact with the arbitral tribunal’.1 This article centres on that possibility of
a remote hearing. It seems evident that recent experiences as a consequence of
Coronavirus disease 2019 (COVID-19) make that analysis all the more relevant.2
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1 Article 1072b(4) of the CCP.
2 See M. Piers & C. Aschauer, Survey on the Present Use of ICT in International Arbitration, in Arbitration in

the Digital Age, the Brave New World of Arbitration 15–24 (M. Piers & C. Aschauer eds, Cambridge:
Cambridge University Press 2018); Compare the Queen Mary 2018 International Arbitration Survey:
The Evolution of International Arbitration, www.arbitration.qmul.ac.uk/media/arbitration/docs/2018-



This article is structured as follows. On the basis of an analysis of the relevant
arbitration law frameworks (Chapter 2), in Chapter 3, present five guidelines for the
decision, under Dutch arbitration law, to hold a hearing by electronic means. I then
develop those five guidelines into a number of practical perspectives. I submit, (in
Chapter 4) that the power for arbitrators to opt for a remote hearing is limited by
fundamental principles of procedural law, the principle of parity in particular.

2 LEGAL FRAMEWORK

2.1 GENERAL

The use of electronic means in the administration of justice and in arbitral
proceedings was the subject of research in the first decade of this century already.3

Against that backdrop, as well as to save costs and make the Netherlands more
attractive for international arbitration,4 the Dutch legislature introduced regula-
tions for electronic arbitral proceedings in 2015. Those regulations, based on the
preliminary draft of the Van den Berg Committee from 2005,5 ‘could not and
should not fail to materialise’, said Snijders.6

The fact alone that the Netherlands has regulations in place for electronic
litigation is unusual.7 The regulations for electronic litigation are recorded in
Article 1072b of the CCP. They consist of several components, varying from
consent for e-arbitration (Article 1072b(1) of the CCP)8 to e-awards (Article
1072b(3) of the CCP).9 This article centres on e-appearances, or in other words

International-Arbitration-Survey-report.pdf. Both surveys demonstrate that more than half the respon-
dents have experience with hearings by electronic means and that users of arbitration in general expect
that this form of litigation will be used more frequently in the future.

3 See on the effectiveness of recorded witness and other testimonies in appeal proceedings L. Dahlberg,
A Modern Trial: A Study of the Use of Video-recorded Testimonies in the Swedish Court of Appeal, in Studies
in Law, Politics, and Society vol. 61, 81–135 (A. Sarat ed., Bingley: Emerald Group Publishing Limited
2013), and about the potential of electronic means to improve access to administrative and other
courts: L. Sossin & Z. Yetnikoff, I Can See Clearly Now: Videoconference Hearings and the Legal Limit on
How Tribunals Allocate Resources, in Windsor Yearbook of Access to Justice 248, 2007; See also R. H. van
den Hoogen, E-justice. Beginselen van behoorlijke elektronische rechtspraak (diss. Utrecht 2007).

4 Kamerstukken II 2012/13, 33611, no. 3, at 2.
5 The explanation of the Preliminary Draft of the Van den Berg Committee was published in TvA

2005/37.
6 H. J. Snijders, in GS Burgerlijke rechtsvordering, Art. 1072b of the CCP, n. 1.
7 See the recent article by Scherer, in which she notes that [f]ew national laws and arbitration rules contain

specific provisions on remote hearings. M. Scherer (2020), Remote Hearings in International Arbitration: An
Analytical Framework, 37 J. Int’l Arb. 407, Part 4.

8 See G. J. Meijer & H. J. van der Baan, NAI Arbitragereglement 2015, TvA 2015/37, and P. Ernste & G.
Meijer, Instemming met de overeenkomst tot arbitrage en e-arbitrage: het Nederlandse perspectief, in Liber
Amicorum 50 Years of Solutions – 50 ans de solutions – 50 jaar oplossingen. Cepani 1969–2019 239–257
(D. De Meulemeester, M. Berlingin & B. Kohl eds, Mechelen: Wolters Kluwer Belgium 2019).

9 These two elements are at the heart of Fokker’s dissertation. See J. P. Fokker, E-arbitrage (diss. Leiden),
(Deventer: Kluwer 2009).

A DUTCH PERSPECTIVE 95



remote hearings (Article 1072b(4) of the CCP).10 Such hearings occur in all shapes
and sizes. They may be of a procedural nature (such as case management
conferences11) or of a more substantive nature (pleadings, and hearings of witnesses
and experts). In principle, all hearings may take place in electronic form, but the
fundamental principles of procedural law impose certain restrictions. They are the
subject of this chapter.

2.2 THE LEGAL EMBODIMENT OF ARTICLE 1072b(4) OF THE CCP

This chapter addresses the legal embodiment of the regulations on remote hearings.
The analysis begins with the fundamental principles of procedural law of (e.g.) Article
6 of the European Convention on Human Rights (ECHR). Those principles are of
course important in proceedings before the state courts, but also play a role in
(Netherlands-seated) arbitration. I will address that issue directly below (Chapter
2.2.1). Chapter 2.2.2 addresses the hierarchy of the fundamental principles of proce-
dural law and the various other arbitral rules of procedure. Those analyses serve as a
basis for the discussion in Chapter 2.3, which addresses the relationship between the
fundamental principles of procedural law and Article 1072b(4) of the CCP (which is
also a mandatory provision).

2.2[a] Fundamental Principles of Procedural Law in Arbitration

Article 6 of the ECHR provides that anyone is entitled in the determination of his
civil rights and obligations to (1) a fair and (2) a public hearing, (3) within a
reasonable time, (4) by an independent and impartial tribunal, that is (5) established
by law. Although arbitration implies that the parties waive the fundamental right of
access to the state court, that does not mean that the ECHR plays no role in
arbitration. In the Dutch context, Knigge and Ribbers note that it is assumed that
‘Article 6 of the ECHR must to a certain extent be taken into account during
arbitration proceedings’.12 That is in keeping with Asser’s analysis13 that not all the

10 This article therefore does not address all aspects of electronic arbitral and other proceedings.
11 See e.g. ICC Regulation 24. But the case management conference is not used only in ICC proceed-

ings. See also including references, Snijders, in GS Burgerlijke rechtsvordering, Art. 1043 of the CCP, n. 2.
12 M. W. Knigge & P. L. F. Ribbers, Arbitrage, afstand van recht en artikel 6 EVRM, TvA 2017/20, with

references in fn. 24.
13 W. D. H. Asser, Beginselen van een faire arbitrale rechtspleging, TvA 2013/40. Although Asser’s contribu-

tion dates from before the introduction of the new arbitration law (in 2015), his analysis is a central
benchmark also in current law, not in the last place because Asser’s contribution already anticipated the
new law.
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elements of Article 6 of the ECHR referred to above are equally relevant to
arbitration.14

Before analysing which elements of Article 6 of the ECHR15 are relevant in
Dutch arbitral proceedings, first a few words about the significance of party auton-
omy in Dutch arbitration. Asser refers to party autonomy as ‘the most fundamental
characteristic of arbitration’16: if parties do not opt for arbitration (thereby waiving
access to the state court), no arbitration will take place. But Asser also draws
attention to the fact that ‘parties are essentially not as autonomous as they appear
with regard to arbitral proceedings’.17 In other words, although the revision of the
Dutch Arbitration Act on 1 January 2015 led to ‘a shift from mandatory law to
directory law’,18 a choice in favour of (Netherlands-seated) arbitration means that
various rules of mandatory law apply. Parties cannot contract out of those rules.
Arbitration is therefore not a ‘non-committal activity’.19 I submit that is an impor-
tant perspective in the interpretation of practical application of arbitral rules of
procedure, including Article 1072b(4) of the CCP. I will return to this below.20

I will first investigate which elements of fundamental procedural law of
Article 6 of the ECHR play a role in arbitration. The principles of a public
hearing (principle 2 above) and a tribunal established by law (principle 5), for
instance, play no or hardly any role in arbitration. The reason for this is, of
course, that arbitration is not necessarily public21 and by opting for arbitration
the parties in fact waive their right of access to the (public) state court. All the
other elements22 do play a role in the Dutch Arbitration Act. The principle of

14 See in the same sense G. J. Meijer, Overeenkomst tot arbitrage (Burgerlijk Proces & Praktijk nr. 13),
(Deventer: Kluwer 2011), para. 3.2.3 et seq.

15 And its Dutch arbitration law counterpart; see Ch. 2.3 infra.
16 Asser 2013, para. 2.
17 Ibid..
18 G. J. Meijer & P. E. Ernste, De Arbitragewet 2015, bezien in het licht van dwingend recht en regelend recht,

RMThemis 95 (2015), Part 3.
19 He adds: ‘The effect of public order and mandatory substantive law and procedural law is increasingly

restricting party autonomy. The general procedural principles, whose effect is becoming increasingly
powerful, are also contributing to that increasing restriction (…).’ End of para. 2.

20 In para. 4.
21 The legislature did not adopt the proposal of the Van den Berg Committee that arbitration proceed-

ings should be confidential by definition. Also relevant is the undesirability of confidentiality in the
international investment arbitration practice, and the Mauritius Convention on Transparency agreed
on in that context (the United Nations Convention on Transparency in Treaty-based Investor-State
Arbitration, https://uncitral.un.org/en/texts/arbitration/conventions/transparency). See for a sum-
mary of the discussion F. J. M. De Ly, Het Wetsvoorstel modernisering van het arbitragerecht en de
internationale arbitrage, TvA 2013/38.

22 Asser additionally refers to the principle of effectiveness. That principle plays a role because ‘a party to
the arbitration proceedings may and, in light of Art. 6 of the ECHR, must be able to apply to the state
court in cases in which the validity of the basis of the arbitration is challenged or the proceedings do
not meet the minimum requirements of public policy regarding a proper and fair trial’. Asser 2013,
para. 2. The principle of effectiveness, as a consequence of the principles of equality of arms and
adversarial proceedings, is relevant to arbitration otherwise also. I will return to this below.

A DUTCH PERSPECTIVE 97



the independence and impartiality of the (arbitral) tribunal, for instance, is
recorded in Article 1033 of the CCP. It is essential but is not central to this
article. The element of a fair hearing, however, is of great importance to the
current analysis. An important question is whether remote hearings conflict with
the requirement of a fair hearing and what role the uncertainty on that point
plays in arbitral rules of procedure. A fair hearing consists of a number of sub-
elements: equality of arms, adversarial proceedings and a reasoned decision. The
equality of arms element also follows from Article 1036(2) of the CCP. That
article provides that the arbitral tribunal must give both parties the opportunity to
present and explain their arguments. The principle of adversarial proceedings (i.e.
the right to be heard) is closely related (but not identical)23 to this sub-element.
That sub-element also plays a role in Article 1036(2) of the CCP.24 The sub-
elements of equality of arms and adversarial proceedings imply the right of
effective participation by each party to the proceedings.25 The sub-element of a
reasoned decision, finally, is set out in Article 1057(4), opening lines and (e), of
the CCP and the corresponding Article 1065(1), opening lines and (d), of the
CCP. The latter Article provides that a (very) poorly reasoned award may be set
aside.26 The principle of a decision within a reasonable time follows not only
from the ECHR, but also from Article 1036(3) of the CCP. That provision
obligates both the arbitral tribunal and the parties in relation to each other to
avoid unreasonable delaying of the proceedings.27 If necessary, the arbitral
tribunal must take measures at a party’s request or of its own accord.

Unlike in legislative history, in legal literature attention has been paid to the
question what those measures could be.28 To the best of my knowledge, however,
the question when a measure is indicated due to an unreasonable delay has never
been addressed in legislative history or legal literature. Legal literature, primarily of

23 Asser 2013, para. 2.
24 The law provides that the arbitral tribunal must give the parties the opportunity ‘to state their views on

each other’s arguments and on all documents and other information that are brought to arbitral
tribunal’s attention during the proceedings’.

25 Asser 2013, para. 3.
26 The standard for setting aside an award on the grounds of inadequate reasoning is high. See the Dutch

Supreme Court judgment of 22 Dec. 2006, ECLI:NL:HR:2006:AZ1593, NJ 2008/4 (Kers/Rijpma), in
which the Supreme Court found that the court may interfere in arbitral awards only in exceptional
cases. An award may be set aside on the grounds of inadequate reasoning only if no reasons have been
given or if the reasons given are so inadequate that the award must be considered entirely
unsubstantiated.

27 H. J. Snijders, Nederlands arbitragerecht. Algemene beschouwingen en artikelsgewijze opmerkingen bij de Art.
1020–1076 Rv in nationaal en internationaal perspectief, 289 (Deventer: Wolters Kluwer 2018); Meijer, in
T&C Rv, Art. 1036 of the CCP, n. 3.

28 Snijders refers to ‘setting a hard deadline for submitting pleadings and as an ultimate remedy an arbitral
award without hearing all of the culprit’s arguments’. Meijer (2011) refers not only to ‘strict enforce-
ment of time limits’ but also to ‘a cost order as a procedural sanction’. Meijer, in T&C Rv, Art. 1036 of
the CCP, n. 3.
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an international nature, is available, but focuses, however on guerrilla tactics: tactics
aimed at deliberately disrupting the proceedings, such as delaying the proceedings
by refusing to sign the Terms of Reference, pay the deposit or take part in the
hearing, wrongly reporting witnesses or experts sick at the last minute before a
hearing, frequently making unnecessary requests of a procedural nature, filing
challenges that stand no chance of succeeding, etc. The list is virtually endless.29

In these instances, the proceedings are intentionally disrupted. But this article
centres on circumstances beyond a litigant’s control. Such cases may include
environmental or natural disasters, but also (actual) sickness of witnesses or experts,
technical hiccups (possibly due to hacking) and the recent government measures
that render hearings in person difficult or impossible.30 I have not found any
specific points of reference in legal literature or case law to answer the question
whether and, if so, when such external circumstances may be grounds for measures
to avoid unreasonable delaying of the proceedings. It does appear obvious, how-
ever, that all the circumstances of the case must be taken into account in this
regard, such as the nature and seriousness of the external circumstances, but also
the parties’ reasonable expectations regarding the organization of the arbitral
proceedings. These may include such issues as (1) the cultural or other back-
grounds of the parties involved, (2) the nature of the case (such as the difference
between a simple performance issue and a case involving fraud, mistake, deceit or
abuse of circumstances), (3) the procedural agreements already made, e.g. regarding
the form or content of examinations and whether they have already taken place in
part, (4) the involvement of an arbitration institute, and (5) the national or
international nature of a case.31

2.2[b] The Hierarchy of Arbitral Rules of Procedure

Article 1036 of the CCP may be regarded as the (Dutch) arbitration law counter-
part of Article 6 of the ECHR. That does not mean that I consider those legal

29 Guerrilla Tactics in International Arbitration, (G. J. Horvath & S. Wilske eds, Alphen aan den Rijn:
Kluwer Law International 2014), is the standard book in this field (as well as a source of inspiration for
malicious party representatives in arbitration proceedings). Useful for more recent references is Inherent
Powers of Arbitrators by F. Ferrari et al. eds, centring on arbitrators’ powers and means of avoiding
process disrupting behaviour.

30 The question whether circumstances fall within a party’s power must be carefully distinguished (see also
below) from the question whether external circumstances are attributable to a party.

31 The latter example follows directly from the IMS/Modsaf case, in which the Dutch Supreme Court
ruled that in the interpretation of regulations that are applied internationally ‘the international practice
must also be taken into account’. Supreme Court judgment of 17 Jan. 2003, ECLI:NL:HR:2003:
AE9395, NJ 2004/384 (IMS/Modsaf). The other (non-exhaustive) examples are inspired by that case
(and by my own experiences).
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sources of equal hierarchy. The (treaty) rule of Article 6 of the ECHR takes
precedence (within the arbitration framework set by the European Court of
Human Rights)32 over the national rules of Article 1036 of the CCP. But
Article 1036 of the CCP is nevertheless the focal point of Dutch arbitral proceed-
ings. As well as codifying principles of fundamental arbitral rules of procedure, it
also determines (in (1)) the hierarchy of arbitral rules of procedure. It puts party
autonomy first and foremost: ‘arbitral proceedings are conducted in the manner
agreed on between the parties’. But it does so ‘subject to the provisions of
mandatory law’. Those provisions are (of course) highest in hierarchy.33 They
are followed by the rules of directory law in the Arbitration Act. Those rules can
usually be identified by the use of the words ‘unless the parties agree otherwise’.34

The rules of mandatory law are followed hierarchically by the rules agreed on
between the parties35 (for instance by referring to arbitration regulations) and rules
of procedure adopted by the arbitral tribunal.

It applies to all rules of Netherlands arbitration law, including the manda-
tory rules, that they apply only insofar as they are consistent with the funda-
mental principles of procedural law addressed above. The fundamental
principles of procedural law therefore also influence the arbitral evidentiary
rules of Articles 1038a et seq. of the CCP. They are more broadly described in
the new Act and are in general rules of directory law. The same applies to
Article 1039 of the CCP, which provides that the provision of evidence, the
admissibility of evidence, the division of the burden of proof and the assessment
of evidence are at the arbitral tribunal’s discretion ‘unless the parties agree
otherwise’.36 See in this regard also the rules on oral explanations in Article
1038b of the CCP. That article provides that the arbitral tribunal must give the
parties the opportunity at their request or of its own accord to orally explain
their arguments at a hearing. But again: ‘unless the parties agree otherwise’. In

32 See for more details Knigge & Ribbers, supra n. 12.
33 These rules include Art. 6 of the ECHR, addressed above, but also, for instance, Art. 14 of the

ICCPR and Art. 47 of the EU Charter. See also Meijer & Ernste, supra n. 18, paras 3 and 4, in which
they address the distinction between rules of ‘ordinary’ mandatory law and rules of ‘super-mandatory’
law. They place Art. 1036(2) of the CCP in the latter category. That is in keeping with my argument
below that the (‘super-mandatory’) rule of Art. 1036(2) of the CCP takes precedence over the
‘ordinary’ mandatory provision of Art. 1072b(4) of the CCP.

34 By means of the new Act, the legislature also intended to make a clear distinction between rules of
mandatory law and rules of directory law. Kamerstukken II 2012/13, 33611, no. 3, at 5.

35 Snijders and Meijer describe the hierarchy differently. Meijer places directory law above the arrange-
ment agreed on between the parties, while Snijders does the opposite. Without wishing to put an end
to this discussion (insofar as it exists), it would appear that Meijer means that the party autonomy is
assigned by rules of directory law and that those rules therefore take hierarchical precedence over party
agreements. Cf. Snijders in GS Burgerlijke rechtsvordering, Art. 1036 of the CCP, n. 1, and Meijer, in
T&C Rv, Art. 1036 of the CCP, n. 1.

36 Article 1039(1) of the CCP.
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sum, insofar as decisions of the arbitral tribunal or of the litigants are not in
keeping with the fundamental principles of procedural law on points of an
organizational or evidentiary nature, those decisions are inadmissible or may in
any event have far-reaching consequences. In a worst-case scenario all or part
of an arbitral award may be set aside or leave to enforce it in the Netherlands
may be withheld.37 The recognition and enforcement of foreign arbitral awards
may also be jeopardised.38

2.3 THE RELATIONSHIP BETWEEN ARTICLE 1072b(4) OF THE CCP AND THE

FUNDAMENTAL PRINCIPLES OF PROCEDURAL LAW

It follows from the above that the fundamental principles of procedural law (also)
serve as a basis in answering the question whether a remote hearing is admissible.39

Against that backdrop I will analyse below the most relevant aspects of the
statutory rules on remote hearings and how they relate to the fundamental
principles of procedural law.

Article 1072b(4) of the CCP allows the arbitral tribunal to rule that a hearing
of witnesses or experts or a party’s personal appearance will take place by electronic
means. That is a mandatory provision. I conclude from this that the arbitral
tribunal is free, in principle, to order a remote hearing. The parties’ consent is
not required. It follows from the wording of the Act that the arbitral tribunal is
merely required to consult ‘with the parties involved’ as to ‘what electronic means
(…) will be used and in what manner that will be done’. Although I subscribe to

37 Articles 1065 and Arts 1062 and 1063 of the CCP.
38 The 1958 New York Convention provides on this point that a request for leave for acknowledgement

or enforcement may be denied if ‘a party against whom the award is invoked (…) was otherwise unable
to present his case’ or if ‘the arbitral procedure was not in accordance with the agreement of the parties,
or, failing such agreement, was not in agreement with the law of the country where the arbitration took
place’ or if ‘the recognition or enforcement of the award would be contrary to the public policy’ of the
state where leave for recognition or enforcement is requested. Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, New York, 10 June 1958, Stb. 1963, 417, Art. V. Also
interesting is the judgment of the US District Court for the Southern District of New York in Eaton
Partners LLC v. Azimuth Capital Mgmt. IV Ltd., 2019 WL 5294934, *11-12 (S.D.N.Y. 24 Sept. 2019).
In an ICSID case that court found that a witness examination by electronic means did not necessarily
constitute ‘a deprivation of [the respondent’s] right to a fundamentally fair hearing’. That is in keeping
with the analysis below. The Australian court found, in setting-aside proceedings, that disadvantaging
due to imperfect technological facilities in the examination of a witness is not easily assumed. See Sino
Dragon Trading Ltd. v. Noble Resources Int’l Pte. Ltd. [2016] F.C.A. 1131 (Federal Court of Australia).

39 In Loebl’s words: ‘The response to what factors are decisive in order to ascertain whether any dispute
resolution system is good or not have always been simple: whether such dispute resolution program
complies with fundamental guarantees of a fair trial contained in the European Convention on Human
Rights (ECHR). Ethical issues are the most important for designing any ODR system, state or private.
Designers of any ODR system must have these rights always in mind during their work.’ Z. Loebl,
Designing Online Courts: The Future of Justice Is Open to All, 55–78 (Alphen aan den Rijn: Kluwer Law
International 2019). Dated, but in the same sense: Th. Schultz & G. Kaufmann-Kohler, Information
Technology and Arbitration, 236 (Alphen aan den Rijn: Kluwer Law International 2006).
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Snijders’ opinion that this addition ‘speaks for itself’ (as a general rule, it is advisable
for an arbitral tribunal to consult with the parties on the organization of the arbitral
proceedings, also if the arbitral tribunal has the independent power to make
procedural decisions, regardless of the parties’ wishes40), neither the law (or
legislative history) nor legal literature offers any points of reference for dealing
with a situation in which that consultation does not lead to agreement.

In a more general sense, it is not apparent from legislative history why
Article 1072b(4) of the CCP is a mandatory provision. That is debatable
because, as addressed above, Article 1036(3) of the CCP allows the taking of
measures to prevent the unreasonable delaying of arbitral proceedings. Ordering
a remote hearing could be such a measure. I fail to see why the question of a
remote hearing was not primarily left at the parties’ discretion. The government
implied in its memorandum in response to the report that party autonomy is
indeed key. It stated:

First and foremost, the legislative proposal does not obligate parties to use electronic
means, but merely offers the possibility of using such means. In practice they allow parties, for
instance, to communicate with the arbitrators by email or to be heard by means of
videoconferencing.41 [emphasis added]

See also this comment:

If parties opt for arbitration regulations of an arbitration institute, the use of electronic
means is possible only if the regulations in question so allow.42

The latter appears to be at odds with the mandatory wording of Article 1072b of
the CCP, because mandatory rules of law apply regardless of whether parties opt
for arbitration regulations (and regardless of the provisions in question).

The arbitrators’ freedom (in any event their relative freedom, in light of the
fundamental principles of procedural law) to rule that a hearing will take place by
electronic means gives rise, for instance, to the question how that freedom relates
to the principle (recorded in Article 1038b of the CCP) that, unless otherwise
agreed, a party must be given the opportunity at its request ‘to orally explain its
arguments at a hearing’. Little attention has been paid to that point in either
legislative history or legal commentary. The obvious explanation for this is that
the legislature (apparently) does not distinguish between oral hearings by electronic
means and oral hearings in person. That is not expressly apparent from legal
literature or the legislative history to the Act. There is no consensus on the effect

40 See e.g. Art. 21(4) and Art. 31 of the NAI Regulations, where the focus is on consultation between the
parties and the arbitral tribunal.

41 In my opinion this phrase implies that the legislature believes that the parties must play an important
role in the decision to hold a remote hearing.

42 Kamerstukken II 2012/13, 33611, no. 5, at 19.
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that an electronic oral hearing has on the parties’ equality.43 That goes to the heart
of my argument that ‘being in the same boat’ and ‘procedural equality’ are different
quantities. The textbook example is a situation in which parties are given six weeks
in which to file their claim and statement of defence, respectively. The term given
for drawing up the procedural documents is the same, but the playing field is not
level, because the claimant may have been preparing the case for months or the
defendant may be unable within the term given to source the information required
to respond effectively. The point is that procedural choices may have different
consequences for different parties. The same applies to remote hearings. It is
conceivable that opting for a remote hearing may have a greater effect on certain
types of oral hearings than on others. A case in point is the cross examination.44 If
the case of one of the parties is greatly dependent on the outcome of such a cross
examination45 (and on the finding or presentation of facts in that manner), while
the other party can make no or less use of that method,46 opting for a remote
hearing may influence the case and the parties’ chances of success to such an extent
that it is debatable whether the equality requirements of Article 1036(2) of the
CCP have been met. Scherer47 believes that possible problems involved in cross
examination can be ‘counterbalanced by appropriate technological solutions’. I am
not convinced that is the case. I know of no research from which that is apparent.
Scherer’s references to court judgments and opinions of prominent arbitration
lawyers of the nature of ‘if you cannot see the whites of the witness’ eyes, get a
bigger screen’48 cannot support the sweeping statement that ‘fears surrounding the
alleged prejudice to the cross-examining party and the tribunal’s supposed inability
to assess the credibility of a witness or expert in a remote hearing seem overblown’.
But cross examinations are not the only example of threats to the level playing field
between parties. Other examples are (1) difficulties with interpreters and other
support at a hearing, (2) the possible loss of the possibility of live consultation

43 Coenraad notes that ‘in a virtual hearing there is no direct, personal contact between the judge and the
parties and among the parties themselves. The question is where their body language, “glances” and
other non-verbal communication are done justice during a video conference in the same manner as
during a physical hearing. All the more so if the judge, in accordance with the aim for socially effective
administration of justice, also pays attention to underlying interests and conflicts, and increased
attention is paid to emotions in the court room’. L. M. Coenraad, Afscheid van de klassieke procedure
(NJV 2017–1), (Deventer: Wolters Kluwer 2017/I.6.3).

44 See in more detail Take the Witness: Cross Examination in International Arbitration, (L. W. Newman & B.
H. Sheppard eds, New York: JurisNet 2010); K. Hober & H. S. Sussman, Cross Examination in
International Arbitration, (Oxford: Oxford University Press 2015).

45 I use the term kruisverhoor in Dutch. As apparent from the legal literature in the preceding footnote,
there are various types of cross-examination. It makes a significant difference, for instance, whether it
has been agreed that the cross-examination will be preceded by witness testimony, or whether it has
been agreed that the questions to be presented may go beyond that testimony.

46 An example would be a situation in which a party must produce evidence of fraud or deception.
47 Scherer 2020.
48 Scherer 2020, fn. 57.
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between the client and lawyers or legal representatives if they cannot be together in
one room or cannot effectively communicate via chat, and (3) challenges in
‘reading’/interpreting non-verbal communications of witnesses, experts or the
arbitral tribunal.49 The latter may be particularly relevant when parties come
from different jurisdictions. The same applies outside arbitration: a Dutch party
may be better equipped to read a Dutch judge’s facial expression by electronic
means than a non-Dutch party is.

The level playing field (and the related question regarding the effectiveness
of the proceedings) is one aspect; the efficiency aspect (also in terms of time) and
the avoidance of unreasonable delay is another. It is obvious that a remote
hearing may offer significant efficiency advantages compared with a hearing in
person. That is a highly topical issue. If hearings in person are impossible due to
external circumstances, such as government or other measures, that may lead to
hearings being postponed. They may then not always take place within a
reasonable period, all the more so due to the backwash of hearings in person
that are scheduled to take place after the (expected) lifting of the measures. That
will limit the availability of arbitrators and parties for rescheduled hearings,
which will not contribute to the efficiency of individual proceedings. This
gives rise to the question in what cases arbitrators will have reason to take the
measures referred to in Article 1036(3) of the CCP to avoid unreasonable delay of
the proceedings.

I conclude that Article 1072b(4) of the CCP is formulated as a mandatory
provision. Parties therefore cannot deprive the arbitrators of their discretionary
power to order a remote hearing. But the arbitrators’ freedom is limited by the
fundamental principles of procedural law. Many aspects (both legal and practical)
play a part in answering the question whether those principles allow a remote
hearing. Various instruments are in place to identify and assess those aspects. Those
instruments are addressed in Chapter 3 below.

3 FIVE GUIDELINES AND PRACTICAL PERSPECTIVES

Considerations regarding the use of electronic means most definitely go beyond
the question whether a sufficiently stable Internet connection can be made
(although that question is also relevant). The fundamental principles of procedural
law so require. Against that background I will present below five guidelines
regarding the decision to hold a remote hearing. I will explain each of those

49 In addition to Coenraad (2017), I draw attention to Schultz and Kaufman-Kohler, who argued in the
ODR context in 2005 already that ‘[n]ew negotiation and mediation strategies styles must be devel-
oped to take into account the absence of face-to-face meetings (which even videoconferences or
virtual reality meetings cannot replace)’. See Schultz & Kaufmann-Kohler, supra n. 39, at 235–236.
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guidelines from a number of practical perspectives to answer the question whether
a remote hearing is indicated in a specific case.

3.1 PARTY AUTONOMY IS KEY

Unlike the state courts,50 arbitrators base their powers on the agreements made between
the parties.51 Although it is correct that parties surrender part of their party autonomy by
opting for arbitration (see also Asser52), I believe that the fundamental characteristic of
party autonomy must be paramount in answering the question whether a remote
hearing is indicated: arbitration cannot take place if parties do not actively opt for
arbitration. If parties agree that a remote hearing will not take place, the arbitral tribunal
is therefore bound by that agreement. That principle may be at odds with Article 1072b
(4) of the CCP. That provision allows arbitrators, subject to the obligation to discuss
practical matters with the parties involved, to take an assertive approach and to order a
remote hearing without the parties’ consent. But the principle of party autonomy takes
precedence. First, the mandatory nature of Article 1072b(4) of the CCP must be
qualified in the light of the legislative history addressed in Chapter 2.2.2. The funda-
mental principle of procedural law of Article 1036(3) of the CCP furthermore requires
that arbitrators take action only in the event of unreasonable delay. A delay is unlikely to
be unreasonable if parties themselves agree (prior to or pending the proceedings) to
postpone the hearing until it can take place in person. Finally, Articles 1038b and
1039 of the CCP also support this analysis. Although they are directory provisions,
they allow the parties (in the implementation of the principle of party autonomy) to
agree on the organization of the hearing and the assessment of evidence. If parties make
use of those provisions, failure of the arbitral tribunal to apply them may constitute
breach of the assignment and may consequently result in the award being set aside.

3.2 THE ARBITRAL TRIBUNAL SHOULD AIM FOR DIALOGUE

The principle of party autonomy also means that arbitrators are required to aim for
dialogue with parties as to whether a remote hearing should take place. Apart from
the fact that dialogue on the organization of the proceedings, including the
hearings, is customary in arbitration practice,53 the fundamental principle of
adversarial proceedings, recorded in Article 1036(2) of the CCP, means that
arbitrators must allow both parties to present and explain their arguments. The

50 See Ch. 5.
51 See B. van Zelst, Contracteren met arbiters, Contracteren 2014, Part 4, at 96–103.
52 Asser 2013, addressed in Ch. 2.
53 Footnote 41 already referred to Art. 21(4) and Art. 31 of the NAI Arbitration Regulations.
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same applies to questions of a procedural nature.54 That obligation also follows
from the arbitrators’ duty to determine ‘in consultation with the parties involved
what electronic means will be used for that purpose and in what manner that will
be done’ recorded in Article 1072b(4) of the CCP. Finally, dialogue with parties
on whether to opt for a remote hearing is required in order to identify all the
interests that are relevant to the arbitral tribunal’s decision.

3.3 THE ARBITRAL TRIBUNAL SHOULD EXERCISE RESTRAINT

If the parties have different views about a remote hearing, it is up to the arbitral
tribunal to decide whether or not the hearing may take place in electronic form.
The arbitral tribunal should exercise restraint in that regard. The reason for this is
that it can be assessed only in the abstract whether opting for a remote hearing is
disadvantageous for one or more parties and whether it jeopardises the principle of
effective participation in the proceedings by all the parties (arising from the
principles of equality of arms and adversarial proceedings of Article 1036(2) of
the CCP55). That is not easy to determine, even in retrospect. The party dis-
advantaged by the decision to hold a remote hearing is therefore left empty-handed
also in proceedings to set aside an arbitral award (which may result from breach of
Article 1036(2) of the CCP56). Also with a view to that judicial review by the state
court, a lack of reticence on the part of arbitrators when ordering a remote hearing
is in breach of the principle of effectiveness.

3.4 THE ARBITRAL TRIBUNAL SHOULD WEIGH ALL THE CIRCUMSTANCES INVOLVED

It follows from all the above that the decision to order a remote hearing (contrary
to the wishes of at least one of the parties) may not be rashly made. It is therefore
essential (see also Chapter 4.2) that the arbitral tribunal is aware of all the
circumstances and of the parties’ positions before making that decision. If the
arbitral tribunal has familiarised itself with the parties’ positions, the following

54 See also Art. 1048a of the CCP, which provides that ‘a party that has appeared in court (…) objects
without unreasonable delay to the arbitral tribunal while sending a copy to the other party as soon as it
knows or should reasonably know that any provision of Part 2 of this Title, the arbitration agreement
or an order, decision or measure of the arbitral tribunal has been breached or has not been observed’.
In other words, the parties have the right pending the proceedings, or an obliegenheit in any event
exists, to complain about procedural errors. If a party exercises that right, the arbitral tribunal will have
to decide on the complaint filed (having heard the other party or parties). It is advisable for the arbitral
tribunal to give the parties the opportunity before such a complaint to state their views on the rules of
procedure, as is indeed customary in practice (see the footnote above and the discussion above).

55 See Ch. 2.2.1.
56 Article 1065(1), opening lines and (e), of the CCP.
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questions must in any event be answered. I will briefly explain each of those
questions:

3.4[a] What Is the Purpose of the Hearing?

The first question relates to the nature and purpose of the hearing that may be
held in electronic form. An electronic case management conference is (much)
less likely to give rise to objections than a remote hearing of a witness or
expert. The answer to this question will not be the same in all cases. A remote
hearing of an expert about a calculation of loss may be more onerous or less
onerous than a hearing of an expert about the legal or other merits or a hearing
for the purpose of assessing the truthfulness of a statement about factual events.

3.4[b] Does the Nature of the Case Stand in the Way of a Remote Hearing?

A possible challenge in a remote hearing is the supervision of the person
examined or of the witness or expert. A witness cannot be assisted by a lawyer
in a cross examination in person. But in a remote hearing that lawyer (or
another third party) may be present in the same room as the witness examined
without being noticed and may help the witness gave desirable answers. That is
problematic in particular in cases in which the integrity of the witness is being
assessed. That applies in particular to cases involving fraud, a mistake, deceit or
abuse of circumstances. In some cases it may be possible to solve this problem
by engaging local counsel, who may be present in the same room as the witness
examined (and his or her lawyer).

3.4[c] What Are the Parties’ Legitimate Expectations?

One aspect of international arbitration is cultural plurality.57 In other words:
international arbitration is a meeting of parties from different legal traditions.
Those legal traditions give rise to expectations as to how a case may be
presented. The cross examination referred to above is a case in point (but not
the only example58). An Anglo-Saxon party that so insists should therefore not
too easily be prevented from presenting its case by means of an effective cross

57 See e.g. the aforesaid IBA Guidelines on the Taking of Evidence (footnote 60), which, as apparent
from the article by Jansen and Schellaars cited there, are a compromise between common law and civil
law traditions.

58 See para. 2.3.
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examination or other means of obtaining evidence that it could reasonably
expect to use at the start of the proceedings. At the same time the cross-
examining party must explain why in that specific case the examination should
take place in person. The mere argument that that party had that reasonable
expectation does not suffice. Dismissing that argument must give rise to specific
disadvantaging (or the risk of such disadvantaging).

3.4[d] Is a Remote Hearing Necessary?

Fourthly, arbitrators must assess whether (in light of all the interests involved,
including saving costs on travel and accommodation expenses of arbitrators and
parties) a remote hearing against the wishes of one of the parties is truly necessary.
It might be possible to mitigate the consequences of the delay by taking other
measures, e.g. by bringing forward a discussion of the loss (which may more easily
take place in writing), by addressing arguments contesting jurisdiction first and
beforehand (insofar as that has not already been agreed on) or by expediting the
proceedings (possibly by the parties agreeing that the reasons for the award need
not be stated).59 It is furthermore relevant whether an alternative hearing in person
can be scheduled within a period that will not lead to an unreasonable delay of the
proceedings.

3.4[e] The Remote Hearing Must Be Technically and Financially Feasible

Finally, a remote hearing is entirely dependent on sound electronic facilities. That
is admittedly a rather vague term. The Seoul Protocol may play a useful part in that
regard. Article 2 in particular (which, together with Annex 1, sets out a number of
specific technical specifications) and Article 9 (which provides for sound prepara-
tory arrangements) offer specific standards ‘to ensure that the connection between
the Hearing Venue and the Remote Venue is as smooth as possible’.60 Although
‘as smooth as possible’ is still not very specific, there are no various guidelines
available that do offer specific points of reference.61

It is a fact that sound videoconferencing facilities are not available in all cases,
for instance in developing countries. The costs are also not always proportional.
There are excellent service providers in this field, but their services are usually

59 This is possible (only after the arbitration has been instituted) under Art. 1057(5), opening lines and
(c), of the CCP.

60 Article 2.1(a) of the Seoul Protocol.
61 One could think of the Seoul Protocol on Video Conference in International Arbitration (available at:

http://www.kcabinternational.or.kr/user/Board/comm_notice_view.do?BBS_NO=548&BD_NO=
169&CURRENT_MENU_CODE=MENU0025&TOP_MENU_CODE=MENU0024).
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costly. Those costs are further increased by a remote hearing because the services
must be purchased at different locations (the parties, the arbitrators, the interpreters
and the court reporters may all be located in different places). That may give rise to
unreasonable costs as well as to vulnerability to breakdowns. It is important that
arbitrators establish beforehand whether the hearing can take place without tech-
nical problems and whether the financial impact of a remote hearing is not
disproportional. Meeting the standards of the Seoul Protocol would appear to
indicate that that first requirement has been met: the requirement of economic
proportionality is dependent on the case by its nature.

3.5 THE ARBITRAL TRIBUNAL SHOULD STATE THE REASONS FOR ITS AWARD IN THE

INTERIM

Finally, as addressed in Chapter 2, a reasoned award (in addition to equality of arms
and adversarial proceedings) is a constitutive element of the fair trial required by
Article 6 of the ECHR (and by Articles 1036 and 1057 of the CCP). Although
that fundamental principle may be interpreted as being primarily directed at
substantive awards, it should in my opinion also be applied in stating the reasons
for decisions of a procedural nature, such as that involved here. There is also a
practical aspect to this issue. A party whose objections to a remote hearing have
been heard and that has been informed why those objections have been set aside,
will be more inclined to accept the award in question and to contribute to a proper
course of the remote hearing to be held. That cooperation (see the many technical
requirements stipulated in the soft law instruments addressed above62) is essential to
the proper course of the remote hearing.

Finally, carefully stating the reasons for an award allows the unsuccessful
parties to object on substantiated grounds under Article 1048a of the CCP. That
Article provides that a party has objected without unreasonable delay if provisions
of Part 2 of the Arbitration Act (including Article 1072b(4) of the CCP), the
arbitration agreement or an order, decision or measure imposed by the arbitral
tribunal has been breached or has not been observed. If a party fails to object
without unreasonable delay, it loses the right to do so at a later stage, in the arbitral
proceedings or before the ordinary court. An unreasoned award may lead to an
unsubstantiated or general objection, which is not in the interest of the parties,
including the successful party or parties. In particular, it means that the risk of the
award being set aside remains in the air, which may not have been necessary.

62 See Ch. 3.3.

A DUTCH PERSPECTIVE 109



4 CONCLUSION

This article does not argue that remote hearings are problematic by definition – on
the contrary. Remote hearings may be extremely helpful. The article’s argument is
that the question whether a remote hearing is indicated, calls for a dynamic
assessment that does justice to all the relevant facts and circumstances. That follows
from the fundamental principles of procedural law. These principles are mirrored
by, or in fact, derived from, internationally recognized instruments of procedural
law- Article 6 ECHR in particular. Consequently, the Dutch perspective offers
insights that are potentially applicable in other jurisdictions.

The bottom-line is that it should be borne in mind in assessing the funda-
mental principles of procedural law in the context of remote hearings, that many of
the effects of a remote hearing are unclear. Is there true equality of arms between
parties in a remote hearing? Are their performances in person as effective as online?
And is that more disadvantageous for one party than for the other? That lack of
certainty calls for restraint in ordering a remote hearing.
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