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1. Introduction

On 1 January 2019 the Netherlands Commercial Court 
(NCC) opened its doors. The NCC is a chamber of the district 
court – and on appeal: the court of appeal (NCCA) – of Am-
sterdam, specialising in international commercial disputes. 
Proceedings before the NCC(A) may be conducted in English, 
with the judgment also being passed in the English language.

Apart from resolving civil claims on the merits, claims for 
setting aside (Dutch) arbitral awards and requests for re-
cognition and enforcement of (Dutch and foreign) arbitral 
awards may be submitted to the NCC(A). This brings the 
opportunity to litigate matters ancillary to arbitral procee-
dings in English language court proceedings.

This article serves two purposes. First, it seeks to introduce 
the NCC(A) by discussing its background and key features 
(Section 2). Second, we investigate if and how the NCC(A) 
is competent to hear matters pertaining to arbitration. As 
the jurisdiction of the NCC(A) is contingent on the court (of 
appeal) of Amsterdam having territorial jurisdiction, we set 
out the current state of Dutch law on territorial jurisdiction 
and discuss the possibility for parties to agree on territorial 
jurisdiction by means of choice of forum-clause in Section 
3. In Section 4 we analyse how this affects the possibility 
for parties to bring arbitration-related proceedings before 
the NCC(A). We conclude with a number of suggestions for 
improving mutually beneficial interaction between the 
NCC(A) and arbitration (Section 5).

2. The NCC(A): structure and features

2.1 Introduction
This Section sets out the structure and key features of the 
NCC(A). It discusses the background and general rationale 
of the NCC(A) (Section 2.2), and the means by which the 
NCC(A) may be engaged in the context of (international) ar-
bitration (Section 2.3).

1 Bas van Zelst and Judith van der Linden practice law at Van Doorne N.V. in 
Amsterdam. 

2.2 Structure and Key Features of the NCC

  Historical background and focus
The parliamentary discussion of the NCC(A) has its roots in 
a Report of November 2015 by the Council of the Judiciary.2 
This Report was in turn sparked by a speech by the Coun-
cil’s president, Mr. Bakker, in September 2014. Mr. Bakker 
argued that the Dutch economy – with its focus on inter-
national trade – requires a strong judiciary that resolves 
disputes both swiftly and expertly.3 In order to ensure 
Dutch and foreign companies a high quality and accessible 
judiciary in the English language, Mr. Bakker announced 
that the Council of the Judiciary would work towards the 
establishment of a Netherlands commercial court. Through 
the development of specific expertise and efficient conduct 
of proceedings in English, this commercial court was to help 
lower costs for parties, decrease delay and legal uncertainty 
and to improve the business climate and revenue for various 
sectors of the Dutch economy.4

  Structure of the NCC(A)
The NCC and the NCCA are constructed as separate cham-
bers of the Amsterdam district court and the Amsterdam 
court of appeal respectively. They are based at the premises 
of the Amsterdam court of appeal. Proceedings before both 
the NCC and the NCCA are conducted in accordance with a 
specifically designed set of procedural rules.5 These rules 
are strongly oriented towards the existing arrangements 
available in the Dutch Code of Civil Procedure (DCCP).6 This 
is congruent to both the note in the Explanatory Memo-
randum that the NCC(A)’s procedural rules will be “geared 
towards the flexibility Dutch procedural law provides to the 

2 Dutch Council for the Judiciary, “Plan tot oprichting van de Netherlands 
Commercial Court inclusief kosten-batenanalyse” (Plan for the establish-
ment of the Netherlands Commercial Court including cost-benefit analy-
sis), November 2015. The report is available at https://www.rechtspraak.
nl/SiteCollectionDocuments/plan-netherlands-commercial-court.pdf, 
accessed on 8 January 2020.

3 The speech is on file with the authors. Mr. Bakker noted that in the way 
the Italian economy – according to European Central Bank president Mr 
Draghi – misses out on 1% growth of GDP each year, the Dutch GDP is 1.2% 
higher each year, due only to our judges being reliable and our procedures 
relatively short (in Dutch: “Zoals slechte rechtspraak de Italianen jaarlijks 
1 procent groei kost – volgens Draghi – is ons BNP jaarlijks 1,2 procent ho-
ger – puur omdat onze rechters betrouwbaar zijn en onze procedures relatief 
kort.”). Mr. Bakker’s analysis was seconded by the Netherlands’ former 
Minister of Economics, mr. Wijers, in his ensuing speech. A copy of this 
speech is also on file with the authors. The need for courts before which 
proceedings could be conducted in the English language was noted as ear-
ly as 2003 by the Netherlands Scientific Council for Government Policy.
See: Wetenschappelijke Raad voor het Regeringsbeleid, Nederland Handels-
land. Het perspectief van de transactiekosten (SDU 2003), 216.

4 Report, supra n. 1, 6-8.
5 https://www.rechtspraak.nl/SiteCollectionDocuments/ncc-procesregle-

ment-en-rules.pdf. 
6 A copy of the draft procedural rules is on file with the authors.
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parties and the judge to shape the procedure”7 and recent 
case law rendered by the NCC.8

Article 30r DCCP regulates which cases parties may bring 
before the NCC(A).9 The matter must concern an interna-
tional dispute regarding a legal relationship that parties 
may freely determine (and of which the court (of appeal) 
of Amsterdam has jurisdiction). The NCC(A)'s procedural 
rules provide that there is an international dispute if the 
case has an international aspect. The explanatory note cla-
rifies that this should be interpreted broadly.10 There is an 
international aspect if one of the parties to the proceedings 
is domiciled or established outside the Netherlands or if 
the dispute concerns legal facts or legal acts outside the 
Netherlands, but also if, for example, foreign law applies 
to the dispute.11

Proceedings before the NCC(A) may be conducted in the 
English language. This requires an explicit choice by the 
parties.12 In order to allow for decisions by the NCC to be 
rendered in English, a new provision is introduced in the 
DCCP.13 Proceedings (and decisions) in English are available 
in the first and second instance. Should a decision by the 
NCC(A) be challenged in Supreme Court proceedings, such 
proceedings will be conducted in Dutch.14 As a separate 
manner, we note that parties may agree to give up the right 
to bring a case before the Supreme Court.15

2.3 The NCC(A) and arbitration
In the (Parliamentary and dogmatic) discussions on the 
NCC(A), the NCC(A)'s services in the arbitral context have 
received relatively little attention. These services are es-
sentially the following.
1. First, as per article 1064a of the DCCP, setting aside 

proceedings can be conducted in English. Given that 
the court of appeal is competent to hear claims for 
setting aside (Dutch) arbitral awards, the NCCA is the 
court before which such claims should be brought. 
While the legislator explicitly provided for the pos-
sibility to bring setting aside proceedings before the 

7 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 6 (in Dutch: “De in 
het NCC-procesreglement vastgestelde wijze van procederen is toegesneden 
op de ruimte die het Nederlands burgerlijk procesrecht partijen en de rechter 
biedt om de procedure nader vorm te geven”).

8 Which we will discuss in greater detail below.
9 See also: A.I.M. van Mierlo, T&C Rv, art. 30, note 3.a.
10 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 11. 
11 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 10-11. 
12 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 4 and 11. This seems 

inconsistent with Article 2.1.1 of the draft procedural rules providing that 
“The language of the proceedings is English. The court may permit the parties 
to proceed in Dutch, on certain issues or all issues, if the parties to the pro-
ceedings unanimously so request after the originating document is filed. The 
parties must notify the court of such request as soon as practicable”, which 
seems to suggest English is the default language in proceedings before the 
NCC.

13 Article 30r DCCP.
14 It is established case law that exhibits submitted in Dutch court cases – in-

cluding Supreme Court cases – need not be translated if they are put in 
English, German or French. See: Dutch Supreme Court, 15 January 2016, 
ECLI:NL:HR:2016:65, para. 3.4.4.

15 Dutch Supreme Court, 4 June 2010, ECLI:NL:HR:2010:BL9546.

NCC(A), it did not provide a transitory provision for ar-
bitral awards rendered before 1 January 2015.16 Conse-
quently, it is unsettled whether parties can utilize the 
NCC(A)’s services for awards rendered before 1 January 
2015.

2. Second, the NCC(A) may have jurisdiction to hear re-
quests for the recognition and enforcement of (Dutch 
and foreign) arbitral awards. With respect to arbitral 
awards rendered in the Netherlands, such a request 
should be made at the NCC (equivalent to the Dutch 
district court). In matters pertaining to foreign arbitral 
awards, jurisdiction lies with the court of appeal and 
thus the NCCA would be the available English language 
court.

3. Last, also proceedings ancillary to arbitration may be 
conducted before the NCC(A). In fact, the first case ad-
judicated by the NCC, was a matter pertaining to the 
sale of pledged shares.17 It follows from this first deci-
sion by the NCC, that also (interim relief) proceedings 
pertaining to the lifting of attachments and/or freezing 
orders, the execution of attachments and other enforce-
ment-related proceedings may be adjudicated by the 
NCC(A).

We discuss the (availability of) these services in greater 
detail in Sections 3 and 4 below.

3. How to ensure the competence of the 
NCC(A): managing territorial jurisdiction of 
the court (of appeal) of Amsterdam

3.1 Introduction
In order to utilise the NCC(A)'s services, parties must make 
an explicit choice to bring proceedings before the NCC(A) 
and to conduct these proceedings in the English language. 
These specific requirements apply to the more general 
requirements that (i) the Dutch courts have international 
jurisdiction, (ii) the court (of appeal) of Amsterdam has 
subject matter jurisdiction and (iii) the court (of appeal) of 
Amsterdam has territorial jurisdiction.

Of the many interesting questions the issue of jurisdiction 
often raises, for current purposes an analysis of the extent 
to which parties can confer territorial jurisdiction upon the 
court (of appeal) of Amsterdam is most relevant. In parti-
cular, it is relevant to what extent parties can confer ter-
ritorial jurisdiction upon the Amsterdam court (of appeal) 
by concluding a choice of forum-clause. This Section sets 
out the current (Dutch) state of art on territorial jurisdic-
tion and discusses the possibility to agree on a territorially 
competent court through a choice of forum-clause (Section 
3.2). In Section 3.3 we assess the NCC(A)'s stance on the is-
sue of territorial jurisdiction.

16 This is also observed by H.J. Snijders in ‘NCC en arbitrage’, TvA 2018/1, para. 2.
17 h t t p s : / / u i t s p r a k e n . r e c h t s p r a a k . n l / i n z i e n d o c u m e n t ? i d =

ECLI:NL:RBAMS:2019:1637.
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3.2 The current state of art on territorial jurisdiction 
in the Netherlands

The issue of territorial jurisdiction comes into play once it 
is established (i) that the Dutch courts have international 
jurisdiction, and (ii) which court has jurisdiction hierar-
chically (subject-matter jurisdiction). Territorial juris-
diction concerns the question which court is competent 
geographically.18

Importantly, in non-arbitration-related matters, both inter-
national and territorial jurisdiction are often established 
on the basis of international or European law. Notewor-
thy are the Hague Convention on Choice of Court agree-
ments (“Hague Convention”) and the Brussels I Regulation 
(recast) (1215/2012) (“Brussels I Recast”). Both the Hague 
Convention and Brussels I Recast allow parties to conclude 
a choice of forum-clause that not only establishes interna-
tional jurisdiction (i.e. of the Dutch courts), but also the ter-
ritorial jurisdiction of the selected forum.19 Consequently, 
with regard to the NCC(A) – that deals with international 
cases – choice of forum-clauses will often be governed by 
the Hague Convention or the Brussels I Recast.20 

For the purpose of this contribution – which investigates 
the possibility to bring arbitration-related proceedings 
before the NCC(A) – the Brussels I Recast and the Hague 
Convention could be disregarded. They – in principle21 – do 
not govern arbitration and arbitration-related matters.22 
Consequently, articles 1 to 14 of the DCCP (Dutch private 

18 I.e. whether the district court of Amsterdam, The Hague, Rotterdam or 
perhaps another district court has jurisdiction. We note that competence 
of the Dutch courts with respect to arbitration proceedings seated in The 
Netherlands is also a matter of international jurisdiction. This article does 
not further elaborate this issue and starts from the supposition that the 
Dutch courts are competent to hear matters pertaining to arbitrations sea-
ted in The Netherlands if, of course, so provided by Dutch law.

19 See for example district court Rotterdam 25 July 2018, ECLI:NL:RBROT:2018:7304,
para. 5.6; district court The Hague 13 July 2016, ECLI:NL:RBDHA:2016:7942, 
para. 2.4. We could dedicate a separate article to the binding nature of such 
choice of forum-clauses in relation to the Dutch internal provisions on ter-
ritorial jurisdiction, see for example: P.H.L.M. Kuypers, Forumkeuze in het 
Nederlandse IPR (R&P nr. 159) 2008/16.7.5.2 for conservatory measures. 

20 By way of illustration, we refer to a case that was recently adjudica-
ted by the NCC: NCC district court Amsterdam (CSP) 8 March 2019, 
ECLI:NL:RBAMS:2019:1637. The NCC considered the following with res-
pect to territorial jurisdiction (para. 6.2): “It is clear, in my [the NCC's preli-
minary relief judge's] view, that the Amsterdam district court has jurisdiction 
under articles 25(1) and 26(1) of the Brussels Regulation (recast) (1215/2012) 
and article 24 of the Lugano Convention. (…).” Notably, under Dutch Law 
such a choice of forum-clause would (probably) not have been binding in 
this case, as it concerns an application procedure. We discuss this further 
in this Section 3.2. See also A.I.M. van Mierlo, T&C Rv, art. 30a, note 2.d.

21 See F.J.M. De Ly (2015), ‘Herschikking van de EEX-Verordening en Arbitra-
ge – deel I’, TvA 2015/67 (p. 101-112) for exceptions to this principle. 

22 See explicitly for arbitration-related proceedings: the last paragraph of 
consideration 12 in the preamble of the Brussels I Recast: “This Regulation 
should not apply to any action or ancillary proceedings relating to, in parti-
cular, the establishment of an arbitral tribunal, the powers of arbitrators, the 
conduct of an arbitration procedure or any other aspects of such a procedure, 
nor to any action or judgment concerning the annulment, review, appeal, re-
cognition or enforcement of an arbitral award.” And article 2(4) of the Hague 
Convention on choice of court agreements: “This Convention shall not apply 
to arbitration and related proceedings”. 

international law) govern the international jurisdiction of 
the Dutch court. These are public policy provisions.23

Article 8 of the DCCP provides that parties can confer inter-
national jurisdiction upon the Dutch court by concluding a 
choice of forum-clause. However, this possibility is limited 
to legal relationships that parties may freely determine.24 The 
NCC Rules of Procedure also include this limitation with re-
gards to proceedings that can be brought before the NCC(A).25

In this respect, it is relevant that Dutch law on territorial 
jurisdiction is, in part, of a mandatory nature. As a general 
rule, parties cannot derogate from such mandatory provi-
sions by concluding a choice of forum-clause. This is save 
for some exceptions, which we discuss below. Consequent-
ly, these mandatory provisions limit the scope in which the 
NCC(A) can be seized in arbitration related matters.

In order to determine whether the rules on territorial ju-
risdiction are of a mandatory nature, it is important to dis-
tinguish between summons cases (dagvaardingszaken) and 
application proceedings (verzoekprocedures). The general 
provisions on territorial jurisdiction in application procee-
dings are laid down in articles 262-270 DCCP. The Explana-
tory Memorandum to the DCCP provides that these provi-
sions – contrary to the provisions on territorial jurisdiction 
in summons cases – create exclusive territorial jurisdicti-
on.26 The rationale underlying this choice by the legislator 
is that, in general, application proceedings concern matters 
the parties may not freely determine.27 Consequently, ru-
les on territorial jurisdiction in application proceedings are 
not at the parties‘ disposal. Compliance with these rules is 
tested by the courts ex officio.28 If a court seized in an appli-
cation proceedings finds it does not have territorial juris-
diction, it must refer the case to the court that has territorial 
jurisdiction.29 An exception applies when all parties make it 
explicit during the proceedings that they do not wish such a 
referral.30 As a general rule, choice of forum-clauses are not 

23 Dutch Supreme Court, 12 April 2019, ECLI:NL:HR:2019:566, para. 3.4.3; 
Dutch Supreme Court, 17 April 2015, ECLI:NL:HR:2015:1077, para. 3.3.2.

24 We observe that for the NCC(A) to have jurisdiction, the NCC Rules of Pro-
cedure provide that the “(…) matter in connection with a particular legal 
relationship” must be “within the autonomy/free determination” of the par-
ties (article 1.3). It is of interest that the Brussels I Recast nor the Hague 
Convention contain such a requirement of party autonomy. The question 
arises whether a choice of forum-clause selecting Amsterdam – and selec-
ting the NCC(A) – would result in territorial jurisdiction of the Amsterdam 
court (of appeal), but not in jurisdiction of the NCC(A) if the legal relation-
ship is not “within the autonomy” of the parties.

25 Article 1.3 of the NCC Rules of Procedure. 
26 Explanatory Memorandum 1999-2000, 26855, no. 3, p. 152. See also: district 

court Midden-Nederland 22 November 2017, ECLI:NL:RBMNE:2017:6003, 
para. 5.4.3 and M.W. Knigge, De procesovereenkomst, Over de vrijheid van 
partijen het civiele proces vorm te geven (Serie Burgerlijk Proces & Praktijk), 
Deventer: Kluwer 2012, p. 209.

27 Explanatory Memorandum 1999-2000, 26855, no. 3, p. 152.
28 Explanatory Memorandum 1999-2000, 26855, no. 3, p. 152; Explanatory 

Memorandum 2002-2003, 26863, no. 3, p. 9.
29 Article 270 DCCP.
30 A.W. Jongbloed & A.L.H. Ernes, Burgerlijk procesrecht praktisch belicht, De-

venter: Kluwer 2014, p. 80; M.W. Knigge, De procesovereenkomst, Over de 
vrijheid van partijen het civiele proces vorm te geven (Serie Burgerlijk Proces 
& Praktijk), Deventer: Kluwer 2012, p. 209. 
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binding in application proceedings. This is also confirmed 
in a recent case decided by the district court of Midden-Ne-
derland.31

The general provisions on territorial jurisdiction in sum-
mons cases are laid down in articles 99-110 of the DCCP. In 
principle, parties may freely choose to confer territorial juris-
diction upon a certain court by agreement. Exceptions apply 
in cases in which the Cantonal court has exclusive jurisdic-
tion, i.e. cases with a monetary interest below EUR 25,000 and 
cases pertaining to agency agreements, employment agree-
ments, consumer agreements and rent matters involving na-
tural persons.32 Generally speaking, in summons cases that 
fall within the subject matter jurisdiction of the NCC(A), the 
parties may conclude a (binding) choice of forum-clause se-
lecting Amsterdam (and the NCC(A)) as the competent court. 
However, and as we discuss in greater detail below, claims for 
setting aside – which are to be commenced by writ of sum-
mons – must be brought before the court of appeal of the seat 
of the arbitration. As such, the seat of the arbitration – which 
may either be determined by the parties or, in the absence of 
a choice by the parties, by the tribunal33 – serves as a choice 
for the territorial jurisdiction of the setting aside court.

3.3 Territorial jurisdiction and the NCC(A)
The Explanatory Memorandum explicitly provides that the 
NCC(A) does not aim to alter the existing rules on territorial 
jurisdiction.34 As a consequence, mandatory provisions on 
exclusive jurisdiction limit the scope in which the NCC(A) 
can be seized. Indeed, the Explanatory Memorandum ma-
kes clear that application proceedings – unless related to a 
summons case35 – cannot be brought before the NCC(A) on 
the basis of a choice of forum-clause.36 As will be further 
discussed below, this has consequences for the possibility 
to bring arbitration-related proceedings before the NCC(A).

4. The NCC(A) and arbitration-related 
proceedings: managing venues pre, pending 
and post arbitral proceedings

4.1 Introduction
This Section investigates how the NCC(A) may be seized in 
arbitration-related proceedings both pre, pending and post 
arbitral proceedings.

31 District court Midden-Nederland 22 November 2017, ECLI:NL:RBMNE:2017:6003, 
para. 5.4.4. 

32 Article 108 para. 2 DCCP. We note that the NCC(A), in any event, does not 
have (subject matter) jurisdiction in cases reserved for the jurisdiction of 
the Cantonal courts, making this limitation moot for the purposes of this 
article.

33 Art. 1037(1) DCCP.
34 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 9. 
35 Article 262 subsection 1 (opening lines) and (b) DCCP determines that, if 

the application is connected to a summons case, the court that has terri-
torial jurisdiction on the summons case, also has jurisdiction with regard 
to the application procedure. Consequently, application proceedings rela-
ted to summons cases, such as the provisional examination of a witness 
(art. 186 DCCP) or a provisional expert opinion (art. 202 DCCP), can be 
brought before a geographical court of choice (on the basis of a choice of 
forum-clause).

36 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 5.

We deal with how the current state of art on territorial juris-
diction affects the possibility to bring arbitration-related 
proceedings before the NCC(A). In this context, we note that 
parties can influence the territorial jurisdiction in arbitra-
tion-related proceedings not only by concluding a choice of 
forum-clause, but in some events also by managing the seat 
of the arbitration. This Section also discusses the possibility to 
manage the seat of the arbitration, both pre, pending and post 
arbitral proceedings.

We discuss, in turn, how the court of (appeals of) 
Amsterdam and the NCC(A) may be made competent in 
setting aside proceedings (Section 4.2), recognition and 
enforcement cases (Section 4.3) and matters ancillary 
to arbitration (Section 4.4). It is our assessment that the 
NCC(A)'s services can be invoked in a set of arbitration-
related proceedings, however, the possibility to do so may 
be limited by (mandatory) rules of Dutch law on territorial 
jurisdiction (Section 4.5).

4.2 Setting aside
As discussed in paragraph 2.3 above, the court of appeal 
is competent to hear claims for the setting aside of arbi-
tral awards rendered in the Netherlands (article 1064a 
DCCP).37 In order for the NCCA to assume jurisdiction, the 
normal requirements for jurisdiction of the NCC(A)38 – i.e. 
agreement between the parties on the jurisdiction of the 
NCC(A) (and, where desired, on the conduct of proceedings 
in English) – apply. The Netherlands Arbitration Institute 
has announced it will provide model-clauses to this end.39 
In addition, in order to establish territorial jurisdiction, it 
is required that the seat of the arbitration lies within the 
territorial jurisdiction of the court of appeal of Amsterdam. 
Conducting setting aside proceedings before the NCCA (in 
English), thus requires that the seat of the arbitration is 
located within the territory of the Amsterdam court of 
appeal.

Parties that desire to bring setting aside proceedings before 
the NCCA, are best advised to agree to seat their arbitration 
in Amsterdam prior to commencing arbitral proceedings. 
The Netherlands Arbitration Institute (NAI) has announced 
that it will provide model contract clauses to his end. How-
ever, the NCC(A) and the Netherlands as an arbitral seat 
may benefit from a broader range of instances in which 
the NCC(A) may be seized. Two options may be of interest. 
First, the option to influence the territorial jurisdiction by 
concluding a (binding) choice of forum-clause selecting the 

37 Dutch courts do not have jurisdiction to hear claims for setting aside 
foreign arbitral awards.

38 This article does not discuss if the requirements for international jurisdic-
tion are met. This will, in most international cases, ensue from the Brussels 
I Recast or the Hague Convention discussed above. These instruments (and 
similarly article 8 DCCP) allow parties to make a choice of forum. 

39 See also B. van Zelst, ‘De Netherlands Commercial Court (of Appeal) – mooie 
kansen voor arbitrage’, ORP 2019/110, para. 5.2 for suggestions for such 
clauses. 
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court of appeal of Amsterdam (and the NCCA).40 Second, the 
option to change the seat of the arbitration pending, or even 
post arbitral proceedings.

To start with the first option: based on the current state of 
art, parties may not freely determine the territorial juris-
diction in setting aside proceedings. Article 1064a DCCP is 
of a mandatory nature.41 In order to enable parties to utilize 
the services of the NCC(A), a viable solution would be to 
create a statutory possibility to bring setting aside proceed-
ings before the NCCA, regardless of the seat of the arbitration.

As to the second option: Dutch law does not specify when 
parties are to decide on the seat of arbitration. Literature 
and case law on changing the seat of the arbitration is scar-
ce. In the international context, it is generally in favour of 
the possibility of changing the seat of the arbitration during 
the course of the proceedings, albeit contingent on the con-
sent of the arbitrators.42 We would reason, that an answer 
to the question of whether the seat of the arbitration can be 
amended during the course of the arbitral proceedings, is 
also contingent on whether the change of seat affects the lex 
arbitri.43 In this respect, we consider the following.

1. Changing the seat of the arbitration within the Nether-
lands does not change the lex arbitri and therefore does 
not cause changes to the statutory rules applicable to 
the arbitration. In our view, such a change of the seat of 
the arbitration during the arbitral proceedings should 
be possible (contingent on the consent of the arbitra-
tors).

2. If the initial seat of the arbitration is located outside of 
the Netherlands, changing the seat to Amsterdam does 
affect the applicable lex arbitri. This brings the question 
whether under Dutch arbitration law – newly applicable 
after the change of the seat – procedural steps taken in 
the proceedings under the initial lex arbitri are to be 
adopted. This may lead to complications. By way of illu-
stration, the seat of the arbitration may determine; 
a. the law applicable to the arbitration proceedings, 

e.g. requirements for equality of treatment and due 
process. Needless to say, not every jurisdiction ap-
plies such principles with equal vigour;

40 See also: H.J. Snijders, ‘NCC en arbitrage’, TvA 2018/1, para. 2. Professor Snijders 
argues in favour of allowing a choice of forum-clause selecting Amsterdam 
(and the NCCA) for arbitral awards rendered outside the jurisdiction of the 
Amsterdam court of appeal and similar: N. Peters, ‘Drie jaar nieuwe arbitra-
gewet: 10 suggesties voor verbetering’, TCR 2018/04, p. 108, ft. 87. 

41 District court of Amsterdam 25 May 2016, ECLI:NL:RBAMS:2016:2793, 
para. 4.9.2.

42 G.J. Meijer, T&C Rv, art. 1037, aant. 2 sub a and sub d; P. Sanders, Het Ne-
derlandse arbitragerecht, Deventer: Kluwer 2011, p. 216; Alexander J. Be-
lohlavek, ‘Importance of the Seat of Arbitration in International Arbitra-
tion: Delocalization and Denationalization of Arbitration as an Outdated 
Myth’, 31 ASA Bulletin 2/2013, p. 278-279; P. Lalive, ‘The Transfer of Seat in 
International Arbitration’, in: A. T. von Mehren, 515 (2002), p. 4; M. Scherer, 
‘The Place or Seat Arbitration (Possibility, and/or Sometimes Necessity of 
its Transfer?) – Some Remarks on the Award’, in: ICC Arbitration No 10'623.

43 Similar, see Alexander J. Belohlavek, ‘Importance of the Seat of Arbitration 
in International Arbitration: Delocalization and Denationalization of Ar-
bitration as an Outdated Myth’, 31 ASA Bulletin 2/2013, p. 279.

b. the law applicable to the substantive validity of the 
arbitration agreement. This could have significant 
consequences. For instance, national arbitration 
laws take different approaches to the validity of 
asymmetric arbitration clauses;44

c. the law applicable to arbitrability. For instance, in 
the Netherlands certain corporate matters, such as 
the validity of corporate resolutions, are not arbi-
trable, whilst such matters are arbitrable in e.g. the 
United Kingdom and Germany.

Whilst we would not go as far as contesting the possibility 
to change the seat of the arbitration from one located out-
side the territory of the Netherlands to Amsterdam, parties 
should be mindful of the consequences, both procedurally 
and substantively. Changing the seat of the arbitration post 
arbitration, lastly, would seem to us troublesome in light 
of the requirement under Dutch law that an arbitral award 
must provide where the award is rendered.45

4.3 Recognition and enforcement
As discussed in paragraph 2.3 above, the NCC(A) may have 
jurisdiction to hear requests for the recognition and enforce-
ment46 of arbitral awards. In this context, it is important to 
distinguish between the recognition and enforcement of 
Dutch arbitral awards and foreign arbitral awards.

  Dutch arbitral awards
A request for recognition and enforcement of a Dutch ar-
bitral award is made at (the preliminary relief judge of) 
the district court of the seat of the arbitration (article 1062 
DCCP). In light of the above, jurisdiction of the NCC would 
require that the seat of the arbitration lies within the juris-
diction of the court of Amsterdam. Furthermore, in order 
for the NCC to have jurisdiction, parties must agree on the 
jurisdiction of the NCC(A) (and on the conduct of proceed-
ings in the English language).

A request for recognition and enforcement is initiated by 
application. Hence, it is tenable that under the current state 
of art, parties are not allowed to derogate from the statuto-
ry territorial jurisdiction (i.e. the district court of the seat of 
the arbitration).

We note that enforcement proceedings for domestic awards 
generally takes place ex parte.47 This makes it less likely for 

44 For a comparative assessment on unilateral option arbitration clauses, see: 
B. van Zelst, ‘UACs in the EU: A Comparative Assessment of the Operation 
of Unilateral Option Arbitration Clauses in the European Context’, Journal 
of International Arbitration, No 33, Issue 4, pp. 365-378.

45 Article 1057 para. 4 sub d DCCP.
46 We note that the DCCP strictly governs only (proceedings for) the enforce-

ment of arbitral awards (and not the recognition thereof). However, the 
standards for enforcement and recognition are virtually the same and it 
is plausible that the provisions governing the enforcement also govern the 
proceedings for recognition (if a party seeks the mere recognition and not 
enforcement of an award). See Zilinsky, T&C Rv bij de negende titel van Rv 
2018.

47 See generally: H.J. Snijders, GS Burgerlijke Rechtsvordering, art. 1062 Rv, 
aant. 4.
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parties to confer jurisdiction upon the NCC post arbitral 
proceedings. This is particularly true as the need for re-
cognition and enforcement only comes up if a party refuses 
to voluntarily comply with its obligations ensuing from the 
award.48

Lastly, we note that Dutch law applies an ‘asymmetrical 
appeal’ rule with regard to domestic arbitral awards. This 
entails that Dutch law distinguishes between the remedies 
between a granted and a refused leave for enforcement. 
When the exequatur is granted, the respondent will have 
no right to appeal.49 When it is refused, the decision can be 
appealed.

  Foreign arbitral awards
A request for the recognition and enforcement of a foreign 
arbitral award is made at the court of appeal (articles 1075 
and 1076 DCCP). Article 1075 DCCP applies to the enforce-
ment of awards under the terms of a treaty50 and article 
1076 DCCP applies to enforcement proceedings under the 
terms of Dutch law.

Articles 985, 1075 and 1076 DCCP provide that both the 
court of appeal of the district in which the judgment debtor 
is domiciled and the court of appeal of the district in which 
enforcement is sought have jurisdiction (articles 985, 1075 
and 1076 DCCP). Thus, if the judgment debtor is domiciled 
in the district of Amsterdam or enforcement is sought there, 
the court of appeal of Amsterdam has jurisdiction, paving 
the way for jurisdiction of the NCCA through a choice of fo-
rum-clause (and choice of language clause where desired).

We note that in 2015 the Dutch Supreme Court established 
that a party that requests recognition and enforcement of 
foreign arbitral awards need not establish that the reques-
ted party has assets in the Netherlands.51 We draw from this 
that, if the judgment debtor is not domiciled in the Nether-
lands, and it is uncertain whether (and where) the judgment 
debtor has assets within the Netherlands, parties can also 
confer jurisdiction upon the court of appeal of Amsterdam 
(and by virtue of a choice of forum-clause: the NCCA) in the 
enforcement proceedings. Given that these proceedings are 
in principle adversarial, it may be beneficial for parties to 
bring such proceedings before the NCCA.

The question arises if parties can confer jurisdiction upon 
the Amsterdam court of appeal (and the NCCA) if the judge-
ment debtor is domiciled in the Netherlands, however, out-
side the jurisdiction of the court of appeal of Amsterdam, 

48 This is different in matters involving a State. In our experience, where a 
State requests to be heard on a request for recognition and enforcement of 
a Dutch arbitral award, Courts tend to grant such request.

49 Save for specific exceptions which we will not discuss here. We refer to the 
discussion by Snijders referred to in the previous footnote.

50 Most notably the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards, New York 1958 (the “New York Convention”).

51 Dutch Supreme Court, 17 April 2015, ECLI:NL:HR:2015:1077 and Dutch 
Supreme Court, 1 May 2015, ECLI:NL:HR:2015:1194. B. van Zelst annotated 
both decisions in AV&S 2016/14.

or if enforcement is sought somewhere else in the Nether-
lands. This point essentially asks whether the provisions in 
article 985, 1075 and 1076 DCCP are of a mandatory nature. 
In this context we note that proceedings for the recogni-
tion and enforcement of foreign arbitral proceedings are 
initiated by application. In light of the above (see paragraph 
3.2), parties can in principle not agree to submit a request 
for recognition and enforcement of a foreign arbitral award 
to the NCCA on the basis of a choice of forum-clause (if a 
different court has territorial jurisdiction on the basis of 
985, 1075 and 1076 DCCP). However, it is unsettled whether 
this reasoning should be directly applied to the territorial 
jurisdiction regarding recognition and enforcement of for-
eign awards. Several Dutch authorities defend that parties 
can agree on a different territorial jurisdiction regarding the 
recognition and enforcement of foreign awards.52

We would encourage both the legislature and the NCC(A) to 
provide further guidance on the possibility to bring enforce-
ment proceedings of foreign awards before the NCCA.53 
Allowing this possibility seems beneficial to the ambitions 
and objectives of the NCC(A) to stimulate economic devel-
opment by providing Dutch and foreign companies with a 
specific court offering a high quality yet accessible service 
in the English language. This holds particularly true in light 
of the fact that enforcement proceedings regarding foreign 
arbitral awards can be substantial, complicated cases that 
could benefit from such services.

To conclude, we note that article 1075 DCCP sets out that 
treaties and conventions may provide for different rules go-
verning (amongst others) the jurisdiction. Generally, treaties 
and conventions do not contain specific rules on local ter-
ritorial jurisdiction. For instance, the New York Convention 
leaves it for the local law of the contracting states. However, 
an exception is provided for in the Convention on the Set-
tlement of Investment Disputes between States and Nati-
onals of other States, Washington 1965 (the “Washington 
Convention”).54 On the basis of article 54 of the Washington 
Convention, the district court of The Hague has exclusive 
jurisdiction to hear claims on the enforcement of arbitral 
awards rendered under the Washington Convention (with 
pecuniary obligations imposed by that award within the 
territories of the Netherlands).55 Thus, such awards cannot 
be submitted for enforcement to the NCCA.

52 H.J. Snijders, Nederlands Arbitragerecht, vijfde druk, 2018, p. 655; P. San-
ders, Het nieuwe Arbitragerecht, art. 1075, aant. 1; A.J. van den Berg, R. van 
Delden & H.J. Snijders, Arbitragerecht, tweede druk, Zwolle: W.E.J. Tjeenk 
Willink 1992, nr. 10.3.3, p.188, P. Vlas, GS Burgerlijke Rechtsvordering, 
art. 985, aant. 4.

53 See also H.J. Snijders, ‘NCC en arbitrage’, TvA 2018/1, para. 2. Professor Snij-
ders argues in favour of the possibility to bring enforcement proceedings 
of foreign arbitral awards before the NCCA.

54 This convention established the International Centre for Settlement of 
Investment Disputes (“ICSID”) to provide facilities for conciliation and 
arbitration of investment disputes between Contracting States and nati-
onals of other Contracting States in accordance with the provisions of the 
Washington Convention. 

55 Wet houdende aanwijzing van een rechter op grond van art. 54 ICSID (Stb. 
2014, 540), https://wetten.overheid.nl/BWBR0003351/2015-07-01. 
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4.4 Ancillary proceedings
This Section discusses (non-exhaustively) other arbitration-
related matters in which parties could desire to seize the 
NCC(A). We discuss, in turn, preliminary relief (voorlopige 
voorzieningen), conservatory measures and measures for 
the purpose of conducting arbitral proceedings.

  Preliminary relief
An arbitration agreement does not prevent parties from 
seeking preliminary relief56 at the Dutch Courts (articles 1022a 
and 1074a DCCP). The NCC(A) also provides for a preliminary 
relief judge. This allows parties to an arbitration agreement 
to resort to the NCC for such interim measures. Insofar these 
proceedings are initiated by writ of summons – which is for 
instance the case in proceedings for document production 
under article 843a DCCP – parties may, in principle, conclude 
a binding choice of forum-clause selecting Amsterdam 
and the NCC(A) as the competent court to hear such claims 
for interim relief. We note that the limitations discussed in 
the above for a choice of forum in application proceedings 
apply to preliminary relief proceedings that are commen-
ced by means of application, such as (preliminary) witness 
and expert testimony and conservatory measures (see be-
low). We furthermore note that Dutch courts only have ju-
risdiction to hear requests for preliminary relief when the 
requested relief cannot, or cannot in a timely manner, be 
obtained in arbitration (articles 1022c and 1074d DCCP).57

  Conservatory measures
An arbitration agreement does not prevent parties from 
requesting conservatory measures at the Dutch Court (arti-
cles 1022a 1074a DCCP). Proceedings that occur frequently 
in the context of arbitration – as arbitrators are not autho-
rized to grant such leave – are proceedings for prejudgment 
attachment or garnishments (which generally take place 
ex parte). Jurisdiction lies with the preliminary relief judge 
(voorzieningenrechter) of the district in which one or more 
of the assets in question are, or, when the attachment does 
not concern goods, where the debtor or the third-party deb-
tor/garnishee is domiciled (article 700 DCCP).

A request for prejudgment attachment is made by applica-
tion. Here, again, the question arises if parties in the con-
text of arbitration-related proceedings can conclude a bin-
ding choice of forum-clause. The answer seems negatory, as 
the Explanatory Memorandum explicitly provides that the 
NCC(A) does not wish to amend the existing rules on the 
territorial jurisdiction with regards to prejudgment attach-
ments.58 It stipulates that the NCC can only have jurisdiction 
if one or more of the goods in question are located in the 

56 The Dutch term voorlopige voorzieningen may be translated to English in 
various ways (interim relief, preliminary relief, injunctive relief). We opt 
to use the term ‘preliminary relief’, as the decision by the court is based 
on a preliminary assessment of the matter on the merits. Please note that 
bringing proceedings on the merits, is not a requirement for jurisdiction in 
preliminary relief proceedings.

57 See also, T. Stouten, ‘Het tijdigheidsvereiste van artikel 1022c en 1074d in 
kort geding’, TvA 2016/25. 

58 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 9.

district of Amsterdam or if the debtor or third-party debtor/
garnishee is domiciled in the jurisdiction of the court of 
Amsterdam.59

However, and perhaps of greater practical relevance; procee-
dings concerning the lifting of attachments can be brought 
before the NCC(A) on the basis of a choice of forum-clau-
se (article 700 DCCP). This allows for the proceedings re-
garding the lifting of attachment and other enforcement 
disputes to be brought before the NCC(A) on the basis of a
choice of forum-clause selecting the NCC(A). In fact, recent-
ly the NCC has rendered judgment in interim relief procee-
dings pertaining to the alleged “poaching” of IT personnel.60 
This suggests that proceedings for the lifting of attach-
ments – which are initiated by writ of summons – may be 
brought before the NCC as well (subject to the requirements 
on choice of forum and, where desired, language are met).

  Measures for the purpose of conducting arbitral 
proceedings

We conclude this Section on ancillary arbitration-related 
proceedings with measures for the purpose of conducting 
arbitral proceedings. As a general rule, these proceedings 
are initiated by application. This suggests that in principle 
the NCC(A) may not be made competent to hear such ap-
plications. However, the legislator has explicitly provided 
that parties can conclude a choice of forum-clause for some 
of these proceedings. Notably, proceedings with respect to 
court assistance pertaining to the composition of the arbi-
tral tribunal (articles 1026 to 1028 DCCP and 1072 DCCP), 
release of the arbitrator’s mandate (articles 1029 DCCP and 
1072 DCCP) and challenge of arbitrators (article 1035 para-
graph 2 DCCP) can be brought before the NCC(A) on the basis 
of a choice of forum-clause selecting Amsterdam and the 
NCC(A).61

The services of the NCC(A) can provide an effective instru-
ment for the time and cost-efficient resolution of these 
arbitration-related matters. Illustrative is the challenge of 
an English language speaking arbitrator: such proceedings 
could take place considerably more time and cost efficient 
in the English language before the NCC(A).

5. Conclusion

The NCC(A) has pitted itself as a competitor to arbitration. 
Perhaps consequently, the NCC(A)'s services in the arbitral 
context have received relatively little attention. We take 
a different approach and believe in a mutually beneficial 

59 Explanatory Memorandum 2016-2017, 34761, no. 3, p. 9. Furthermore, it 
noted that the rules on territorial jurisdiction for conservatory measures 
would be discussed in the context of a program “Civil Procedure” by the 
Ministry of Justice and Security, which would also address the moderniza-
tion of attachment and execution law. 

60 NCC, 4 July 2019, ECLI:NL:RBAMS:2019:5197.
61 Unless the arbitration takes place on the basis of a set of arbitration rules 

that provides for e.g. institutional support with respect to appointments 
and challenges of arbitrators. In such cases, the court does not have juris-
diction in the matters at issue. 
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interaction between the NCC(A) and arbitration. Arbitra-
tion-related matters could generate a solid caseload for the 
NCC(A). Furthermore, the opportunity to deal with arbitra-
tion-related matters in the English language could further 
benefit the arbitration-friendliness of the Dutch legal sys-
tem.

The current state of art – under which the NCC(A) may not 
allow derogation from the mandatory rules on territorial 
jurisdiction – limits the possibility to establish such a mu-
tually beneficial interaction between the NCC(A) and ar-
bitration. It prevents parties from concluding binding choice 
of forum-clauses with respect to a number of remedies 
relevant to arbitration, ranging from the recognition and 
enforcement of foreign arbitral awards and setting aside 
proceedings for awards rendered outside the jurisdiction of 
the Amsterdam court of appeal. These issues may be re-
solved relatively easily. We encourage the legislator to con-
sider the available options, a number of which were sugge-
sted in the above.
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