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A.  Introduction
1  The Netherlands Arbitration Institute (‘NAI’) is the premier Netherlands/Dutch 
commercial arbitration institute (→ International Conciliation and Arbitration Centres). It 
operates in and out of a market that accepts arbitration as a preferred method of resolving 
commercial disputes. In addition, the Netherlands hosts many arbitration bodies, including 
the → Permanent Court of Arbitration (PCA) at the Peace Palace in The Hague, the Panel of 
Recognised International Market Experts in Finance (‘PRIME’) Dispute Resolution Centre, 
and a range of industry-specific arbitration institutes, such as the Arbitration Board for the 
Building Industry (Raad van Arbitrage voor de Bouw), the Transport and Maritime 
Arbitration Rotterdam–Amsterdam foundation, which has recently been relaunched as 
UNUM Arbitration & Mediation, and the Arbitration Board for the Metal Trade and Industry 
(Stichting Raad voor Arbitrage voor Metaalnijverheid en–handel).

2  NAI has a modern set of arbitration rules, last updated on 1 January 2015 and it benefits 
from the fact that the Netherlands law on arbitration was also revised on that date.

3  In this contribution we provide a general and concise overview of NAI and its operations. 
We will deal with its background and history, current activities, governance, and 
specializations in section B below. Subsequently, we review the general application of the 
NAI Arbitration Rules of 2015 (‘NAI Rules’) and their potential interaction with the Dutch 
Arbitration Act of 2015 in section C. Lastly, we outline further procedural features to the 
NAI Rules in section D.

B.  Background and History of the Netherlands Arbitration 
Institute
4  NAI was established in 1949 as a ‘foundation’ (stichting). It is governed by Dutch law 
(NAI, ‘Objective’). NAI has its registered office and actual place of business in Rotterdam. It 
operates on a non-profit basis and performs its duties independently and impartially from 
the Dutch state, judiciary, and business interests (NAI, ‘Objective’). NAI has no institutional 
affiliation with the government or the private sector (NAI, ‘Objective’). It is funded through 
collection of administration fees: no external funding is given to the NAI.

5  NAI is a general, ie not industry-specific, arbitration institute. It administers all kinds of 
domestic and international commercial disputes (→ International Commercial Disputes; 
→ Commercial Arbitration, International). NAI’s objective is to promote primarily 
arbitration, but also mediation, so-called binding advice, and other legal methods to 
prevent, limit, and resolve disputes (Art 3.1 NAI Articles of Association). NAI does not 
operate in the investment arbitration field. As such, NAI's dispute resolution services are 
similar to such services provided by, for example, the → London Court of International 
Arbitration (LCIA), the → German Arbitration Institute (DIS), the → Arbitration Institute of 
the Stockholm Chamber of Commerce (‘SCC’), and the → Belgian Centre for Arbitration and 
Mediation (‘CEPANI’).

6  Furthermore, upon agreement of the parties, NAI acts as ‘Appointing Authority’ under, 
notably, the United Nations Commission on International Trade Law Arbitration Rules 
(2010) (‘UNCITRAL Rules’) (→ Arbitration Rules: United Nations Commission on 
International Trade Law (UNCITRAL)). This entails the appointment, through NAI, of 
arbitrators in accordance with the UNCITRAL Rules for which the NAI secretariat provides 
technical assistance (NAI, Explanation of the NAI Arbitration Rules, para 15.1).
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7  NAI has a professional secretariat with case managers and support staff, which consists 
of eight members. This secretariat has been run by a Secretary-General/Director since 2 
September 2019. Also on that date, the duties of the ‘Administrator’ in the sense of the NAI 
Rules started to be performed on a dedicated basis by the senior member of NAI's 
secretariat. Thus, the managerial and case-administration functions of NAI are no longer 
combined (NAI, ‘Secretariat’).

8  The Administrator is charged with safeguarding the quality of arbitral proceedings from 
the commencement of proceedings until an arbitral award is rendered. For this purpose, the 
Administrator is entrusted with specific tasks, including, for example, the receipt and 
forwarding of documents prior to the constitution of an arbitral tribunal (see Arts 7 (4), 8 
(1), and 8 (4) NAI Rules), the appointment of arbitrators in accordance with the so-called 
‘list procedure’ (Art 14 NAI Rules), the appointment, if any of a tribunal secretary (Art 20 
NAI Rules), the determination of fees and disbursements of the arbitrator(s) (Art 54 (1) NAI 
Rules), and the issuance of an original of any award to the parties (Art 45 (1) NAI Rules). 
The Administrator also monitors the expeditiousness of the course of the proceedings, sees 
to it that unnecessary delay is avoided and informally reviews a draft of any award before it 
is rendered and issued to the parties.

9  NAI is governed by an ‘Executive Board’ comprising members from the bar and in-house 
counsel. In addition, a sizeable ‘Advisory Board’ is in place comprising members taken from 
the bar, academia, in-house counsel, and members and former members of the judiciary 
(NAI, ‘Advisory Board’). The Advisory Board has one primary non-advisory task, which is to 
appoint the members of the Executive Board (Art 5.1 NAI Articles of Association).

10  In 2018, NAI and the foundation for Dutch Authentication in Art established a new 
institute known as the Court of Arbitration for Art (‘CAfA’) (CAfA, ‘Authentication in Art’). 
CAfA opened for business on 1 April 2019. The purpose of CAfA is to resolve art disputes in 
the widest sense (CAfA, ‘Authentication in Art’). Disputes shall be heard by experts familiar 
with industry practices and the specific features of art disputes (CAfA, ‘Authentication in 
Art’). Specific CAfA Arbitration Rules (2019) are available. These rules provide for, notably, 
case-administration by NAI. Distinguishing features relate to, inter alia, the place of 
arbitration, ie The Hague, the appointment of specialized arbitrators and the appointment 
by the arbitral tribunal of experts on issues of forensic science and the provenance of an art 
object.

11  NAI publishes statistics on its caseload. These consistently indicate that the key areas 
of arbitration at NAI concern: (i) sale and purchase agreements; (ii) joint venture/ 
cooperation agreements; (iii) contractor agreements; (iv) shareholders’ agreements; and (v) 
franchise agreements (NAI Annual Report, 2017). The statistics in Figure 1 below are also 
instructive and concern the period 2015–17 (NAI Annual Report, 2017):

Figure 1:  NAI Annual Report 2017

2017 2016 2015

Total number of filed arbitrations 98 81 99

Resolved in the same year 34 25 29

Filed counterclaims 19 19 21
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2017 2016 2015

Involvement foreign party 27 29 24

Summary proceedings (kort geding) 14 9 8

12  NAI’s caseload is relatively stable. Between 2009 and 2017 the average number of filed 
arbitrations per year was 114, with peaks in 2009 with 145 filed arbitrations, and 2011 with 
147 filed arbitrations. In most of these cases, the monetary interest at stake was less than 
€1,000,001, and the statistics provided in the 2017 Annual Report further divide these 
under-€1,000,001 cases into four brackets. In 2017, NAI registered 98 new cases (NAI 
Annual Report, 2017). The 2018 figures have not been published, as yet, in an official form. 
The following 2018 figures derive from an NAI-sanctioned presentation of December 2019: 
(i) the number of newly registered arbitral proceedings on the merits is 71; and (ii) the 
number of newly registered arbitral summary proceedings is 13. Full statistical data has 
been published, yearly, on NAI’s website and in the Dutch ‘Journal for 
Arbitration’ (‘Tijdschrift voor Arbitrage’), but not yet for 2018 and 2019.

C.  General Application of the Netherlands Arbitration Institute 
Rules and Potential Interaction with the Dutch Arbitration Act
13  In this section, we review the status of the Dutch Arbitration Act and its interaction 
with the NAI Rules as well as particulars concerning arbitration agreements, the seat of 
arbitration, and enforcement of arbitral awards in the Netherlands. The latter concerns 
awards resulting from proceedings seated inside and outside the Netherlands. In this 
section, we also deal with general procedural arrangements under the NAI Rules. We do so 
under the working assumption that the Dutch Arbitration Act applies, as this may provide 
further background to the reader on the genesis of the arrangements in the NAI Rules. We 
do emphasize, however, that the NAI Rules can be applied if the place of arbitration is 
outside the Netherlands—subject to limited particular exceptions that we address in section 
D below and that concern, particularly, so-called summary arbitral proceedings. Examples 
of the application of the NAI Rules whilst the arbitration is seated outside the Netherlands 
are known, albeit this does not frequently occur. If parties consider doing so, they must, of 
course, consider the implications thereof for their arbitral proceedings, eg in terms of 
taking of evidence, grounds for setting aside the award, enforceability of the award, etc.

1.  Status of the Dutch Arbitration Act and its Interaction with the 
Netherlands Arbitration Institute Rules
14  On 1 January 2015, a revised Dutch Arbitration Act entered into force. The Dutch 
legislator’s stated aim was to modernize Dutch arbitration law and to strengthen the 
position of the Netherlands as an important international arbitration forum (Parliamentary 
Papers II, 2012–13, 1–2). In addition, the legislator has further aligned the Dutch 
Arbitration Act with the UNCITRAL Model Law on International Commercial Arbitration 
(Parliamentary Papers II, 2012–2013, 2 (2)).

15  The Dutch Arbitration Act is set forth in Book 4 of the Dutch Code of Civil Procedure 
(‘DCCP’) (Arts 1020–76). This Book 4 comprises two titles. Title I applies to Dutch seated 
arbitral proceedings (Arts 1020–73). Title II covers matters pertaining to arbitral 
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proceedings seated outside the Netherlands (Arts 1074–76). The Dutch Arbitration Act does 
not differentiate between domestic and international arbitration.

16  The NAI Rules are aligned with the Dutch Arbitration Act. If the parties agree to the 
application of the NAI Rules, the NAI Rules apply as part of a tribunal’s mandate (Art 1036 
(1) DCCP). Pursuant to this provision the arbitral proceedings shall be conducted in the 
manner agreed by the parties. No major issues are reported in published literature 
regarding the interaction of the NAI Rules with other arbitration acts. The present version 
of the NAI Rules entered into force on 1 January 2015 and replaced the NAI Arbitration 
Rules of 1 January 2010. On its website, NAI provides model arbitration clauses in multiple 
languages (NAI, ‘Clauses’). The NAI Rules are, in their printed form, accompanied by a set 
of explanatory notes that is referred to as an ‘Explanation’. This Explanation is not part of 
the NAI Rules in the formal sense but is, instead, best viewed as helpful guidance by NAI 
that may inform users about the NAI Rules.

2.  The Arbitration Agreement
17  Pursuant to the Dutch Arbitration Act, parties may agree to submit existing and 
potential disputes that arise out of or in connection with a specific legal relationship to 
arbitration (Art 1020 (1) DCCP). This may be done through an oral agreement, but the 
existence of an arbitration agreement can, if contested, only be proven by a written, 
including digital, instrument (Art 1021 DCCP).

18  Pursuant to the Dutch rules of private international law, the arbitration agreement is 
valid if it is either (i) pursuant to the law that the parties have chosen to govern the 
arbitration agreement or (ii) the law of the seat of arbitration, or, again alternatively, (iii) 
the law that governs the parties’ legal relationship that is submitted to arbitration (Art 
10:166 Dutch Civil Code (‘DCC’)). If the arbitration agreement is governed by Dutch law, 
the general rules on Dutch contract law apply to, inter alia, the conclusion, interpretation, 
and validity of the arbitration agreement (Snijders, 2018, 97–100 and 102–5). In addition, 
Dutch rules of → private international law provide that states, and their organs, that have 
submitted a dispute to arbitration cannot invoke their national laws to hold that the 
arbitration agreement is invalid (Art 10:167 DCC). It is generally considered that a state 
that has submitted its dispute to arbitration has, consequently, waived its immunity from 
jurisdiction and execution (Koppenol-Laforce, 2019, 6733).

19  In terms of arbitrability, the Dutch position may be summarized as follows. The 
arbitration agreement may not concern matters that cannot be freely determined by the 
parties, ie matters that are not arbitrable (Art 1020 (3) DCCP). This is generally the case if 
the arbitral award will likely have erga omnes effect. Examples include disputes concerning 
family law and insolvency law (Snijders, 2018, 113–16). Furthermore, it follows from 
decided cases that disputes concerning the validity of corporate resolutions and the 
dissolution of a company are not arbitrable (Snijders, 2018, 118–22). In addition, the power 
of the so-called ‘Enterprise Chamber’ (‘Ondernemingskamer’) of the Amsterdam Court of 
Appeal to initiate an enquiry into a Dutch company’s dealings and conduct of its business 
cannot be part of an arbitral tribunal’s mandate (Verzoekster v Café Kobalt BV et al, 2014, 
ground 3.2).

20  Since 1 January 2015, arbitration clauses incorporated in general conditions that apply 
to a consumer contract are considered ‘unreasonably onerous’ (onredelijk bezwarend) for 
consumers (Art 6:236 (n) DCC). Consequently, such an arbitration clause cannot be 
enforced against a consumer, unless the general conditions provide the consumer with a 
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grace period of one month after the condition is invoked and during this grace period the 
consumer has not opted for resolution of the dispute by the competent state courts.

3.  Seat of Arbitration
21  The Dutch Arbitration Act takes the seat or place of arbitration, as agreed by the 
parties or established by the tribunal if the parties have not agreed thereto, as the crucial 
determinant for its application. This is in line with international practice. If the seat of 
arbitration is in the Netherlands, the Dutch Arbitration Act applies (Art 1073 (1) DCCP).

22  As a matter of Dutch arbitration law, the seat of arbitration is not determinative for 
factual matters concerning the organization of arbitral proceedings. Consequently, 
hearings, meetings, deliberations, site visits and the like can take place anywhere in the 
world, regardless of the seat of arbitration (Art 1037 (3) DCCP and Art 21 (8) NAI Rules).

4.  General Procedural Arrangements under the Netherlands 
Arbitration Institute Rules
23  Under this heading, we review general procedural arrangements under the NAI Rules, 
whilst continuing to assume that the Dutch Arbitration Act applies. We cover, in turn: (a) the 
request for arbitration and the so-called short answer; (b) the appointment of arbitrators; 
(c) the course of the proceedings; (d) joinder, intervention, and impleader, (e) consolidation, 
(f) the taking of evidence; (g) the arbitral award; and (h) fees and costs.

(a)  The Request for Arbitration and the Short Answer

24  Under the NAI Rules, arbitral proceedings commence with the submission of a request 
for arbitration to NAI’s Administrator (Art 7 (1) NAI Rules). The NAI Rules specify 
particulars that must be included in the request for arbitration (Art 7 (2) NAI Rules). Such 
particulars include: (i) contact details of each party and their respective counsel; (ii) a 
description of the dispute and specification of the claim; (iii) a reference to the arbitration 
agreement and other relevant agreements as well as copies of these agreements; (iv) the 
method of appointment and agreed qualifications of arbitrators; and (v) the place and 
language of arbitration. There is no need to set out a claim in full and to submit 
documentary evidence at this time, although that may be done if so desired. Upon receipt, 
the Administrator verifies whether the requirements provided for by Article 7 (2) are 
satisfied in the request for arbitration. If the requirements are not satisfied, the 
Administrator may resolve to suspend the handling of a request for arbitration to the 
respondent/s pending completion of the requirements (Art 7 (3) NAI Rules).

25  The Administrator is tasked with (i) forwarding a copy of the request for arbitration to 
the respondent/s and (ii) requesting the respondent/s to submit a so-called short answer by 
default, within 14 days from the Administrator’s invitation. The short answer must contain 
the particulars provided for by Article 8 (2) NAI Rules. Counterclaims may, but do not have 
to be, included in the short answer (Arts 8 (3), 24 (2) NAI Rules).

26  Both the request for arbitration and the short answer provide NAI with the requisite 
information for (i) the administration of the arbitral proceedings, (ii) the determination of 
the number of arbitrators, and (iii) the appointment of arbitrators (NAI, Explanation of the 
NAI Arbitration Rules, para 4.4). The latter applies, in particular, if the so-called list 
procedure (to which we will turn, below) applies to the tribunal’s appointment. The parties 
typically present their substantive argument after the appointment of the arbitral tribunal 
(Arts 9 (1), 23 NAI Rules).
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27  The Administrator is not required to assess whether the parties have validly agreed to 
submit the relevant dispute to arbitration. It is for the arbitral tribunal to make such 
assessment, either upon a party’s plea (Art 10 (2) NAI Rules) or—in limited instances—ex 
officio. An ex officio assessment must be made if the existence of an arbitration agreement 
is challenged. In such case, the arbitral tribunal must apply, ex officio, the evidence rule 
that the arbitration agreement can only be proven by a written, including digital, 
instrument (see also para 17 above) (Meijer, 2018, 1960). The arbitral tribunal must also 
determine ex officio whether an arbitration clause incorporated in the general conditions 
that apply to a consumer contract is unreasonably onerous (see also para 20 above) (Meijer, 
1962–64). A party’s plea that the arbitral tribunal does not have jurisdiction does not 
prevent NAI from administering the case (Art 10 (6) NAI Rules).

(b)  Appointment of the Arbitral Tribunal

28  Arbitral proceedings are conducted before one or more arbitrators. As a matter of 
Dutch public policy, the number of arbitrators is always uneven (Art 1026 (1) DCCP). A 
Dutch arbitral award that is rendered by an even number of arbitrators can be set aside 
(see para 57 below) (Art 1065 (1) (b), (e) DCCP).

29  The parties are free to determine the number of arbitrators and the procedure for their 
appointment (Art 1026 (2) DCCP). In accordance with the NAI Rules, and to the extent that 
the parties have not made any determinations in this regard, the Administrator will set the 
number of arbitrators at one or three (Art 12 (2) NAI Rules). In doing so, the Administrator 
will take account of the scope, nature, and complexity of the dispute and the parties’ 
interest in expeditious proceedings (Art 12 (2) NAI Rules). The Administrator will usually 
appoint a single arbitrator for disputes involving a financial interest of less than €500,000 
(NAI, Explanation of the NAI Arbitration Rules, para 6.2).

30  Under the NAI Rules, the default mechanism for appointment of the tribunal is as 
follows. If an arbitral tribunal consists in one arbitrator, the parties will jointly appoint an 
arbitrator and communicate such appointment. The parties must do so either in the request 
for arbitration or the short answer but in any case, if this is not done, within 14 days of the 
Administrator requesting the parties to do so—subject to extensions (Art 13 (1) NAI Rules). 
If the arbitral tribunal consists of a panel of three arbitrators, the claimant and the 
respondent will each nominate one arbitrator in, respectively, the request for arbitration 
and the short answer but in any case, within 14 days of the Administrator requesting the 
parties to do so—subject to extensions (Art 13 (2) NAI Rules). The two party-appointed 
arbitrators will proceed to designate the third arbitrator, who will act as the chair of the 
tribunal (Art 13 (3) NAI Rules). If the parties do not have the same nationality, each party 
may require that the chair shall not have the same nationality as any of the parties. A party 
may do so by giving notice to the Administrator in the request for arbitration or the short 
answer, respectively (Art 13 (4) NAI Rules). If there are multiple claimants or multiple 
respondents, each of which are referred to as the ‘joint’ claimants or respondents, the 
parties shall each nominate one arbitrator if an arbitral tribunal consisting of three 
arbitrators must be appointed (Art 15 (1) NAI Rules).

31  If a party fails to timely appoint an arbitrator or fails to do so at all, the missing 
arbitrator or arbitrators will be appointed in accordance with a so-called ‘list 
procedure’ (Arts 13 (2), 14 NAI Rules). The ‘list procedure’ also applies if (i) the parties 
cannot agree on the appointment of a sole arbitrator (Art 13 (1) NAI Rules) or (ii) the party- 
appointed arbitrators cannot agree on the appointment of a chair (Art 13 (3) NAI Rules). 
The parties may also agree that the arbitrators are appointed pursuant to this procedure 
straight away and thus dispense with first seeking party-appointments (Art 14 (1) NAI 
Rules). In essence, the application of the list procedure entails that the Administrator 
compiles a list with the names of prospective arbitrators (Art 14 (2) NAI Rules). NAI has 
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compiled a confidential database of prospective arbitrators (NAI, ‘Arbitrators’). The 
background, legal education, expertise, and nationality of these individuals varies. In 
compiling a specific list with the names of prospective arbitrators, NAI takes into account 
the dispute’s nature, complexity, and specific features. Such a list is issued to both the 
claimant/s and the respondent/s (Art 14 (2) NAI Rules). If the list procedure only applies to 
the appointment of one party’s arbitrator, the Administrator only sends the list to this party 
(Art 13 (2) NAI Rules). The list includes at least three names if one arbitrator is to be 
appointed (Art 14 (2) NAI Rules). If three arbitrators are to be appointed, the list includes 
at least nine names, including three names for the prospective chair of the tribunal (Art 14 
(2) NAI Rules). Each party may take 14 days to consider the listed persons (Art 14 (2) NAI 
Rules). Subsequently, the parties can return the list with (i) stricken names of persons 
against whom strong objections are held and (ii) the remaining names ordered in 
preference (Art 14 (2) NAI Rules). If the parties do not have the same nationality, either 
party may require that the sole arbitrator or the chair to be appointed will not have the 
same nationality as any of the parties (Art 14 (4) NAI Rules). On the basis of the returned 
lists, the Administrator appoints the arbitrator or arbitrators (Art 14 (3) NAI Rules). If 
insufficient candidates for appointment remain as a consequence of deletion of names by 
the parties, the Administrator is permitted to directly appoint the relevant tribunal 
members—absent an agreement with the Administrator to the contrary. This follows from 
Art 14 (3) NAI Rules:

With due observance of the preferences and/or objections expressed by the parties, 
the administrator shall invite persons named on the list to serve as arbitrators. If 
the returned lists show that there are an insufficient number of persons on those 
lists who are acceptable as arbitrators to each of the parties, or a person will not or 
cannot accept the administrator’s invitation to serve as arbitrator or proves unable 
to serve as arbitrator for any other reasons and an insufficient number of persons 
remain on the returned lists that are acceptable as arbitrators to each of the 
parties, the administrator shall be authorised to directly appoint one or several 
other persons as arbitrators.

32  The Administrator shall have to confirm the party-appointment of an arbitrator (Art 16 
(1) NAI Rules). The Administrator may refuse to do so, and thus preclude the appointee 
from sitting on a tribunal, if the Administrator is of the opinion that the arbitrator ‘offers 
insufficient safeguards for sound arbitration’ (Art 16 (1) NAI Rules)—which only rarely 
occurs. The Administrator may, on its own motion, also release an arbitrator from their 
mandate if that arbitrator either (i) has become unable ‘de jure’ or ‘de facto’ to perform 
their mandate, or (ii) does not perform their mandate in accordance with the NAI Rules 
(Arts 17 (1) and 17 (4) NAI Rules).

33  Upon request of the arbitral tribunal, the Administrator may appoint a lawyer as 
secretary to a tribunal (Art 20 NAI Rules). The secretary is usually appointed from the NAI’s 
confidential pool of candidates. The work of the secretary may vary and is typically 
determined by the tribunal, but may not amount to a role of de facto ‘fourth arbitrator’. A 
secretary must perform her or his mandate independently, impartially, and to the best of her 
or his knowledge and ability (Arts 20 and 11 (2) NAI Rules).

(c)  The Course of the Proceedings

34  The Dutch Arbitration Act permits the parties and the tribunal to organize the arbitral 
proceedings as they deem fit, subject to mandatory provisions of the Dutch Arbitration Act 
(Art 1036 (1) DCCP). Mandatory statutory requirements include, inter alia, that the parties 
must be treated equally by the arbitral tribunal and that each party be given the 
opportunity to adequately present its case (Art 1036 (2)–(3) DCCP, Art 21 (2)–(3) NAI 
Rules). The arbitral tribunal should determine the procedure with due observance of the 
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mandatory requirements and the relevant provisions of the Dutch Arbitration Act (ie Arts 
1036–1048a DCCP).

35  It should be noted, that NAI will not automatically concur with a party-agreed partial 
deviation from its agreed upon arbitration rules. Parties are best advised to make enquiries 
with NAI if they are considering making arrangements that are at odds with the NAI Rules.

36  In accordance with the NAI Rules, the procedure for the conduct of the arbitration is 
thus determined by the arbitral tribunal. The tribunal is expected to do so in consultation 
with the parties and in accordance with the applicable arbitration law and with due 
consideration of arrangements made by the parties (Art 21 (1) NAI Rules). In practice, a 
meeting or conference call is scheduled for a case management conference to take place to 
deal with procedural organization and to decide on matters left to be agreed upon. The 
agreed, or determined, course of the proceedings and the applicable rules will typically be 
laid down in a procedural order and become part of the tribunal’s mandate.

37  The standard default format for arbitral proceedings is as follows (NAI, Explanation of 
the NAI Arbitration Rules, para 7.1). After the claimant has filed its statement of claim, the 
respondent files its statement of defence. Subsequently, a second exchange of statements, 
being a statement of reply and a statement of rejoinder, may take place. Thereafter, a 
hearing is conducted. During the hearing the parties can further present their case. Any 
witnesses or experts can be heard during this hearing or during a separate hearing. After 
the hearing, the arbitral tribunal may issue an interim, partial final, or final award. The 
Administrator, on behalf of the arbitral tribunal, sends a certified copy of the award to the 
parties.

(d)  Joinder, Intervention, and Impleader

38  The arbitral proceedings may be complicated by a request for joinder or intervention of 
a third person who has an interest in the arbitral proceedings. Such a request may be 
granted by the arbitral tribunal if the same arbitration agreement as between the original 
parties applies or enters into force between the parties and the third person (Art 37 (1) NAI 
Rules). The arbitral tribunal must give the parties the opportunity to make their opinions 
known and may suspend the proceedings after receipt of a request for joinder or 
intervention (Art 37 (3)–(4) NAI Rules). After lifting of the suspension or allowance of a 
joinder or an intervention, the arbitral tribunal shall determine the further course of the 
proceedings, unless the parties have made provision for this by agreement. Furthermore, at 
the request of a party, the arbitral tribunal may allow that party to implead a third person. 
The procedure is set out in Article 38 NAI Rules and is similar to the procedure for joinder 
and intervention. The arbitral tribunal shall not allow the impleader if it finds it implausible, 
‘in advance’, ie after a first, cursory review, that the third person will be required to bear 
the adverse consequences of a possible award against the interested party or is of the 
opinion that impleader proceedings are likely to cause unreasonable or unnecessary delay 
to the proceedings (Art 38 (3) NAI Rules).

(e)  Consolidation

39  The arbitral proceedings can be consolidated with other arbitral proceedings within or 
outside the Netherlands to which the NAI Rules apply (Art 39 (1) NAI Rules). The request 
for consolidation will be heard by a so-called ‘third person’, who will be jointly appointed by 
the parties or the Administrator if the parties are unable to do so (Art 39 (3) NAI Rules). 
Each of the pending arbitral proceedings may be suspended, if the arbitral tribunal sees fit 
(Art 39 (2) NAI Rules). Consolidation may be ordered insofar as it (i) does not cause 
unreasonable delay in the pending arbitral proceedings and (ii) the two arbitral proceedings 
are so closely connected that good administration of justice renders it expedient to hear and 
determine them together to avoid the risk of irreconcilable decisions resulting from 
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separate proceedings. The third person must give all parties and, if appointed, the 
arbitrators the opportunity to express their views on the request for consolidation (Art 39 
(5) NAI Rules). If the third person orders consolidation, the parties shall, in mutual 
consultation, appoint the arbitrator/s to the consolidated proceedings (Art 39 (6) NAI 
Rules). If the parties fail to do so, the third person shall, ‘at the request of the most diligent 
party’, appoint the arbitrators (Art 39 (6) NAI Rules).

(f)  The Taking of Evidence

40  As a matter of Dutch arbitration law, the arbitral tribunal is not bound to apply the rules 
of evidence contained in the DCCP that apply in the Dutch state courts, unless the parties 
have agreed otherwise (Art 26 (1) NAI Rules, Art 1039 (1) DCCP). The arbitral tribunal is 
thus free to determine the admissibility, relevance, materiality, and weight of the evidence 
submitted by the parties, provided that the tribunal acts in accordance with the 
requirements of due process. Evidentiary guidance, notably on matters concerning the 
burden of proof, may also follow from the law applicable to the substance of the dispute. In 
addition, the parties and the arbitral tribunal may resolve to apply specific evidentiary rules 
such as the International Bar Association’s Rules on the Taking of Evidence in International 
Arbitration (→ Rules on the Taking of Evidence in International Arbitration (2010): 
International Bar Association (IBA)), or to use such rules as a form of guidance).

41  The NAI Rules allow the arbitral tribunal to order parties to produce documents (Art 27 
(2) NAI Rules, Art 1040 (2) DCCP). The arbitral tribunal may impose such an order at the 
request of one of the parties or on its own motion, provided that the documents are relevant 
to the dispute (Art 27 (2) NAI Rules). The arbitral tribunal may, in principle, only order a 
party to produce specific documents to which that party is entitled, including documents 
that are in the possession of a third party (Meijer, 2015), but the requisite degree of 
specificity is subject to, notably, procedural context. The arbitral tribunal cannot, in 
principle, order third parties to produce documents but this does not per se also apply to 
group companies (Meijer, 2015). If a party does not comply with an order to produce 
documents, the arbitral tribunal may draw adverse evidentiary interferences—as it deems 
appropriate (Meijer, 2016). The arbitral tribunal also has the power to impose a penalty 
payment (dwangsom) to ensure compliance with its orders (Snijders, 2018, 326–29). In that 
case, however, the arbitral tribunal’s decision shall take the form of an award (Snijders, 
2018, 326–29).

42  The parties are free to file written witness or expert statements as exhibits to their 
written submissions, subject to compliance with the relevant procedural order (Art 28 (2) 
NAI Rules). At the request of any of the parties or on its own motion, the arbitral tribunal 
may allow oral examination of witnesses and experts (Art 28 (1) NAI Rules, Art 1041 (1) 
DCCP). In doing so, the arbitral tribunal determines the time, place, and order for such oral 
examination of witnesses or experts (Art 28 (3) NAI Rules, Art 1041 (3) DCCP). The 
examination typically takes place at a hearing following the exchange of one or two rounds 
of written submissions, or at a separate evidentiary hearing.

43  The arbitral tribunal may also itself appoint experts to give written evidence on matters 
that are relevant to the dispute (Art 29 NAI Rules, Art 1042 DCCP). This occurs only rarely 
and is subject to consultation with the parties, also in so far as instructions to such experts 
are concerned. The arbitral tribunal is free to determine the field of expertise, eg technical, 
financial, legal, or otherwise, that it requires an expert opinion on. Experts must be 
impartial and independent given the requirements of due process (Snijders, 2018, 342–43). 
At the request of any of the parties or on its own motion, the arbitral tribunal shall give the 
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parties the opportunity to question the expert/s at a hearing (Art 29 (4) NAI Rules, Art 1042 
(3) DCCP).

(g)  The Final Arbitral Award

44  At the end of the proceedings, typically at the closure of an evidentiary hearing, the 
arbitral tribunal informs the parties when it will render its award (Art 40 (1) NAI Rules). 
The arbitral tribunal may be authorized to extend the time limit, if necessary, but it is in any 
event required to ‘decide expeditiously’ (Art 40 (1) NAI Rules). Pursuant to Article 43 (1) 
NAI Rules, the arbitral tribunal decides by majority if it comprises multiple arbitrators (Art 
1057 (1) DCCP). A dissenting opinion may be issued but will, however, not be part of the 
award (Art 43 (4) NAI Rules).

45  The arbitral tribunal decides in accordance with either of two decision making 
standards. The default-standard is now the ‘rules of law’ (regelen des recht) (Art 42 (1) NAI 
Rules, Art 1054 (1) DCCP). To the extent that the parties have not made a choice of law, the 
arbitral tribunal will decide in accordance with the rules of law that it considers appropriate 
(Art 42 (2) NAI Rules, Art 1054 (2) DCCP). Only if the arbitral tribunal is authorized by the 
parties to do so, it shall decide as amiable compositeur (Art 42 (3) NAI Rules; → Ex aequo et 
bono).

46  The arbitral award must be drawn up in quadruplicate in writing and signed by each 
member of the arbitral tribunal (Art 43 (2) NAI Rules, Art 1057 (2) DCCP). The required 
contents of the award are laid down in Article 44 NAI Rules. These include, notably, (i) a 
brief summary of the proceedings—ie not a comprehensive overview of the parties’ 
arguments; (ii) a description of the claim/s; and (iii) the reasons for the decision and the 
decision. If a minority of arbitrators refuses to sign or is incapable of signing the arbitral 
award, eg due to illness, the arbitral award signed by the other arbitrators must contain a 
statement in this regard (Art 43 (3) NAI Rules).

47  The original of the award or a copy thereof is sent by the Administrator to the parties 
(Art 45 (1) (a) NAI Rules). In addition, an original of the award is deposited with the 
registry of the relevant district court if (i) the place of arbitration is within the Netherlands; 
and (ii) the parties have requested the Administrator to do so (Art 45 (1) (b) NAI Rules). A 
hard copy of the original of the award is stored in the NAI archives for a period of ten years 
(Art 45 (2) NAI Rules).

48  Subsequent to the issuance of an award an arbitral tribunal may rectify evident 
computing errors, clerical errors, or other errors that can be easily rectified (Art 47 (1) NAI 
Rules, Art 1060 (1) DCCP). The arbitral tribunal can also correct missing details that are 
required to be included pursuant to the NAI Rules, including: names and addresses of the 
parties, the date of the award, and the place of the award (Art 47 (2) NAI Rules, Art 1060 
(2) DCCP). The arbitral tribunal can do so at a party’s request or on its own motion (Art 47 
(1) and (4) NAI Rules, Art 1060 (1) and (4) DCCP). The absence of a signature on the award 
by one of the arbitrators cannot be corrected. A failure to sign the award or to make a 
statement thereon may very well support a claim for setting aside the arbitral award (see 
para 57 below). The arbitral tribunal may render an additional award if it has failed to 
decide on one or more claims or counterclaims (Art 48 (1) NAI Rules, Art 1061 (1) DCCP). 
The arbitral tribunal can only do so at the request of the parties (Art 48 (1) NAI Rules, Art 
1061 (1) DCCP). An arbitral tribunal that has failed to decide on an ‘essential argument’ 
raised by the parties cannot remedy its omission by rendering an additional award; but this 
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may, however, be the subject of a remission by a state court dealing with a claim for setting 
aside/annulment (see para 68 below).

(h)  Fees and Costs

49  The NAI Rules categorize the costs of arbitration under four headings: (i) the 
administration fee; (ii) arbitrator fees and disbursements; (iii) costs of legal assistance; and 
(iv) other costs (Art 52 NAI Rules).

50  NAI charges fixed administration costs for arbitral proceedings (Art 53 NAI Rules). 
Such costs must be paid by the claimant upon commencement of the arbitration (Art 53 (1) 
NAI Rules). If a respondent files a counterclaim, corresponding administration fees apply 
(Art 53 (3) NAI Rules). NAI’s administrative fees are determined by reference to a schedule 
that relates such fees to the value of the claims or counterclaims (NAI, Appendix A to the 
Arbitration Rules). In the current version of this Appendix A, dated 1 May 2019, the amount 
of the administration fee ranges from €500 to €50,000.

51  The fees of arbitrators are determined by the Administrator, ie not by the parties, after 
consultation with the arbitrators. In doing so, the Administrator takes into account the time 
spent by the arbitrator/s, the amount in dispute, and the complexity of the case (Art 54 (1) 
and (4) NAI Rules). The hourly rate of the arbitrator/s is fixed and determined pursuant to 
the guidelines set by the Executive Board (NAI, ‘Table of hourly rates for arbitrators as of 1 
April 2019’). In the current version of these guidelines the hourly rate ranges from €150 for 
proceedings on the merits with financial interest below €50,001, to €850 for summary 
proceedings with financial interest above €250,000,000. The NAI applies an informal policy 
of moderating arbitrator fees and the costs of the arbitration in general—which is probably 
inspired by Dutch state court practice.

52  As a rule, the costs of arbitration are awarded against the losing party (Art 57 (2) NAI 
Rules). These assigned costs may include a reasonable compensation for the costs of legal 
assistance of the winning party (Art 56 NAI Rules).

5.  Enforcement, Setting Aside, and Revocation of the Arbitral Award
53  The Dutch Arbitration Act distinguishes between domestic arbitral awards, foreign 
arbitral awards that are subject to international enforcement treaties, and foreign arbitral 
awards that are not subject to such treaties.

54  Domestic arbitral awards, ie awards rendered with the seat of arbitration within the 
Netherlands, can be enforced in the Netherlands after obtaining ‘leave’ (exequatur) from 
the preliminary relief judge of the Dutch district court (Art 1062 DCCP). If the original or a 
certified copy of the arbitral award is submitted, the courts will in principle grant an 
exequatur ex parte, ie without hearing the parties. Leave for enforcement may only be 
refused when—prima facie—it seems plausible that the award will be set aside or revoked, 
or that a ‘penalty payment’ (dwangsom) has been imposed contrary to the prescriptions of 
the Dutch Arbitration Act (Arts 1056, 1063 DCCP).

55  Foreign arbitral awards that are subject to international treaties on enforcement can be 
recognized and enforced in the Netherlands, subject to the conditions of the relevant treaty 
(Art 1075 DCCP). In most cases, the relevant treaty will be the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (1958) (‘New York Convention’) 
(→ Recognition and Enforcement of Foreign Arbitral Awards). The request for leave to 
enforce a foreign award, subject to the New York Convention, must be obtained from the 
competent Dutch court of appeal and may only be declined on the grounds set out in the 
relevant treaty, as for example set out in Article V New York Convention. Unlike the request 
for leave to enforce a domestic award, the leave to enforce will in principle only be granted 



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. 

Subscriber: Media (Academic); date: 11 August 2020

after a hearing of the parties (Art 1075 (3) in conjunction with Art 279 (1) DCCP). To the 
extent the treaty allows this possibility, which is the case with the New York Convention 
(see Art VII), foreign arbitral awards can also be recognized and enforced in accordance 
with Art 1076 DCCP, ie a particular arrangement in the DCCP that may apply as an 
alternate (ie an alternate to the New York Convention) basis for leave to enforce (see para 
56 below).

56  Foreign arbitral awards that are not subject to international enforcement treaties can 
also be recognized and enforced in the Netherlands. The requisite leave should be 
requested from the court of appeal. Grounds for refusal are listed in Article 1076 DCCP. 
Although these grounds are similar to those set out in Article V New York Convention, 
minor differences exist; hence, certain issues under Article V New York Convention in 
relation to the arbitration agreement or the composition of the arbitral tribunal may be 
remedied by Art 1076 DCCP (Snijders, 2018, 671–72). Again, the court of appeal will in 
principle hear the parties and not deal with the matter ex parte (Art 1076 (7) in conjunction 
with Art 279 (1) DCCP).

57  Pursuant to the Dutch Arbitration Act, arbitral awards may only be set aside on the 
following limited grounds: (i) there is no valid arbitration agreement; (ii) the tribunal was 
not appointed in accordance with the applicable rules; (iii) the tribunal did not comply with 
its mandate; (iv) the award was not signed by the arbitrator/s or lacks reasoning and; (v) 
the award or the manner in which it was made violates public policy (Art 1065 (1) DCCP). 
Setting aside proceedings are commenced in the court of appeal as the first and only 
factual instance. Subsequently the case may be the subject matter of cassation proceedings, 
ie a limited form of appeal, in the Dutch Supreme Court (Hoge Raad). The Dutch Supreme 
Court has made clear, in multiple rulings, that it does not permit the use of setting aside 
proceedings as a de facto appeal. Standards for successfully challenging an award on the 
basis of breach of mandate or defective reasoning are particularly high. In addition, parties 
are expected to raise known concerns that may lead to setting aside during the course of 
arbitral proceedings, failing which they would be deemed to have waived their right to raise 
the relevant ground as a basis for setting aside the award.

58  Arbitral awards may only be revoked if the award turns out to be wholly or partially 
based on fraud or on forged documents, or when, after the award is made, a party obtains 
documents which would have had an influence on the decision of the arbitral tribunal but 
were withheld by the other party (Art 1068 (1) DCCP).

D.  Specific Features of the Netherlands Arbitration Institute 
Rules
59  In the next paragraphs we discuss additional noteworthy features specific to the NAI 
Rules. These features concern the NAI’s arrangements for: (i) electronic conduct of 
proceedings; (ii) challenge of arbitrators; (iii) remission to the arbitral tribunal; (iv) 
provisional relief and summary arbitral proceedings; (v) arbitral awards on agreed terms; 
(vi) publication of awards; (vii) limitation of liability of the NAI and the arbitrators; and (viii) 
transitional arrangements between the present NAI Rules and the 2010 NAI Arbitration 
Rules. We also highlight provisions in the NAI Rules that only apply if the seat of arbitration 
is in the Netherlands and that are thus expressed to be only applicable if the Dutch 
Arbitration Act governs the arbitration.

1.  Conducting Proceedings Electronically



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2015. All Rights Reserved. 

Subscriber: Media (Academic); date: 11 August 2020

60  The NAI Rules provide for digital arbitration proceedings by default. The parties, may, 
however insist on non-electronic proceedings which may prompt the tribunal to decide 
accordingly on the basis of Article 3 (6) NAI Rules.

61  All requests, including the request for arbitration, communications, and other 
documents should thus be sent to the Administrator by email (Art 3 (2) NAI Rules). The 
electronic communication with the Administrator also includes the transmission of arbitral 
awards (Arts 45 (1) (a), 3 (2) NAI Rules; see also para 47 above). Depending on the 
applicable arbitration law, arbitrator/s may provide an electronic signature to the award. If 
Dutch law is the applicable arbitration law, an electronic signature of the award is possible 
(Art 1072b (3) DCCP).

62  If a party is unable to communicate via email, it can communicate with NAI in 
traditional form.

2.  Challenging Arbitrators
63  Article 19 (1) NAI Rules provides that if a party has justifiable doubts as to the 
independence and/or impartiality of an arbitrator that party may challenge the arbitrator— 
which is in line with Article 1033 (1) DCCP.

64  Any arbitrator has to disclose circumstances that could cause justifiable doubts as to 
their impartiality or independence either prior to their appointment or during the arbitral 
proceedings (Art 11 (3) and (5) NAI Rules). A party may challenge that arbitrator on those 
grounds within 14 days (Art 19 (3) NAI Rules) after the arbitrator’s disclosure. Within a 
further 14-day period from the receipt of a challenge, an arbitrator may resolve to resign 
(Art 19 (5) NAI Rules). Such resignation shall not be deemed an acceptance that the 
reasons for the challenge are ‘well founded’ (Art 19 (7) NAI Rules, Art 1035 (4) DCCP).

65  A specific rule applies to party-appointed arbitrators. A party-appointed arbitrator may 
only be challenged by the appointing-party, or following the list procedure (Art 14 or Art 13 
(3) NAI Rules), for reasons of which it became aware after the appointment of that 
arbitrator (Art 19 (1)–(2) NAI Rules).

66  If an arbitrator does not resign in a timely manner, of her or his own volition, the NAI 
Rules provide that, at the request of a party, a so-called ‘Committee’ decides if the 
challenge is founded (Art 19 (5)–(6) NAI Rules). This standing Committee is appointed by 
NAI’s Executive Board (Art 1 (d) NAI Rules). Such arrangement is permitted under the 
Dutch Arbitration Act but may not be so permitted under alternate arbitration laws. If no 
such party-request is made, the arbitrator continues to sit on the arbitral tribunal. If the 
Committee decides that a challenge is ‘well founded’, the arbitrator in question is replaced 
pursuant to rules applicable to the initial appointment (Arts 18 (1), 19 (6) NAI Rules; 
→ Disqualification).

67  The arbitral tribunal may, but does not need to, suspend proceedings upon receipt of a 
challenge to an arbitrator (Art 19 (4) NAI Rules). Thus, the arbitral proceedings are not 
automatically delayed by a challenge. This serves to counter ‘strategic challenges’ aimed at 
disrupting the arbitral proceedings. However, the arbitral proceedings shall be suspended 
whilst a new arbitrator is appointed following a successful challenge (Art 18 (2) NAI Rules).

3.  Remission to the Arbitral Tribunal
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68  The NAI Rules also provide, in Article 49, for an arrangement for dealing with 
remissions that are provided for in the Dutch Arbitration Act of 1 January 2015. The 
relevant statutory provision, Art 1065a (1) DCCP, reads as follows:

The Court of Appeal may, at the request of a party or of its own motion, suspend the 
setting aside proceedings for a period of time to be determined by the Court of 
Appeal to put the arbitral tribunal in a position to reverse the ground for setting 
aside by reopening the arbitral proceedings or by taking other measures as the 
arbitral tribunal considers appropriate. No appeal is open against a decision of the 
Court Appeal.

69  Remission enables a tribunal to ‘reverse a ground for setting aside’ pursuant to a court 
determination made in setting aside proceedings. The concept of remission derives from 
Article 34 (4) UNCITRAL Model Law. Multiple arbitration laws and rules, eg in England, 
Germany, and Belgium, provide for remission (Snijders, 2018, 574–76). However, not all of 
them provide for detailed provisions for the mechanics of such remission. The following 
examples illustrate this point. On the one hand, the 2020 Arbitration Rules of the CEPANI 
(‘CEPANI Rules’) do provide for some detail (Art 36 CEPANI Rules). Similarly, although the 
2017 International Chamber of Commerce Rules of Arbitration (‘ICC Rules’) provide for 
remission (see Art 36 (4)), they do not provide clarity on the procedural implications 
thereof. On the other hand, however, the 2018 Arbitration Rules of the DIS and the 2014 
LCIA Rules do not provide for remission. The arrangement in the NAI Rules is more 
elaborate. The NAI Rules provide, explicitly, that the arbitral tribunal’s mandate revives 
upon remission (Art 49 (1)–(2) NAI Rules). This provides a formal basis for the arbitral 
tribunal to reopen the arbitral proceedings and/or take any measures that it deems 
appropriate to reverse the ground for setting aside the award (Art 49 (1) NAI Rules). The 
arbitral tribunal is required to hear both parties, prior to taking decisions on remission (Art 
49 (4) NAI Rules). If the tribunal finds that the ground for setting aside may be reversed, it 
shall issue an award in replacement of the original award (Art 49 (5) NAI Rules). Remission 
under the NAI Rules may, conceivably, also be applied if a competent court outside the 
Netherlands, dealing with annulment/setting aside proceedings, would decide to enable the 
tribunal by remission to reconsider and reverse a ground for setting aside.

4.  Provisional Relief and Summary Arbitral Proceedings
70  The NAI Rules provide two ways for seeking provisional relief: (i) before the arbitral 
tribunal for provisional relief related to the claim or counter-claim whilst arbitral 
proceedings on the merits are pending (Art 35 (1) NAI Rules) and (ii) in separate summary 
arbitral proceedings, regardless of whether arbitral proceedings on the merits are pending, 
provided that the place of arbitration is in the Netherlands (Art 35 (2) NAI Rules). The 
possibility of commencing separate summary arbitral proceedings, whilst proceedings on 
the merits are pending is distinctive to the NAI Rules. The ICC Rules, the LCIA Rules, and 
the 2017 Arbitration Rules of the Arbitration Institute of the SCC (‘SCC Rules’) only provide 
for emergency arbitration prior to the constitution of the arbitral tribunal in proceedings on 
the merits (see Art 29 (1) ICC Rules, Art 9.4 LCIA Rules, and Appendix II, Art 1(1) SCC 
Rules.

71  Neither the NAI Rules nor the Dutch Arbitration Act distinguishes between separate 
summary arbitral proceedings and summary arbitral proceedings pending proceedings on 
the merits, as far as the scope and availability of provisional relief. Examples concerned 
include: interim measures that seek the preservation of rights, the payment of an advance, 
claims for specific performance, and payment of monetary sums. Procedural and strategic 
considerations typically determine the most favourable procedural alternative. For example, 
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the claimant may wish to bring his request for a provisional relief before a single arbitrator 
not appointed in the proceedings on the merits (see also para 82 below).

72  The NAI Rules on provisional relief are, of course, subject to the mandatory provisions 
of the applicable arbitration laws. The NAI Rules make clear, however, and in explicit terms, 
that the arrangement for provisional relief in summary proceedings only applies if the place 
of arbitration is located in the Netherlands (see Art 35 (2) NAI Rules).

73  Whichever way is chosen for seeking provisional relief, the general provisions of Article 
35 NAI Rules apply. Hence:

(a)  an arbitral tribunal may in conjunction with the provisional relief, require a party 
to provide security, including security in relation to the claim or counterclaim in the 
main action and the costs of the arbitration (Art 35 (3) NAI Rules); and

(b)  an arbitral tribunal’s decision on provisional relief may take the form of an order 
or an award (Art 35 (4) NAI Rules). The arbitral tribunal may also convert an order for 
provisional relief into an award, upon request of a party and after having heard both 
parties (Art 35 (4) NAI Rules).

The NAI Rules can, on this point, be distinguished from the provisions for emergency 
arbitral proceedings in Appendix 2 SCC Rules, Article 26a 2016 PRIME Finance Arbitration 
Rules (Second Edition) (→ PRIME Finance), and Appendix 5 ICC Rules, which do not 
provide for the issuance of enforceable awards. Schedule 1, paragraph 8, of the 2017 
Investment Arbitration Rules of the Singapore International Arbitration Centre and the 
‘Referee Arbitral Proceedings’ referred to in Article 26 (b) 2016 PRIME Finance Arbitration 
Rules do, however, provide for the issuance of awards that may be comparable to the NAI 
Rules.

74  The following particular features of each form of obtaining what is referred to as 
provisional relief are notable.

(a)  Arbitral Tribunal

75  The request for provisional relief during the arbitral proceedings must be related to the 
claim or counterclaim in the main proceedings on the merits (Art 35 (1) NAI Rules). A 
decision on provisional relief does not formally, however, in any way ‘prejudice’ the final 
decision on the merits by the arbitral tribunal (Art 35 (5) NAI Rules). It may, of course, in 
practice have prejudicial effects as a matter of substance.

76  Furthermore, the arbitral tribunal may also take a decision on the merits instead of on 
the provisional relief, if so requested by all parties (Art 35 (6) NAI Rules). In addition, the 
arbitral tribunal may also convert an arbitral award on provisional relief into an arbitral 
award on the merits, again if so requested by all parties (Art 35 (7) NAI Rules).

(b)  Summary Proceedings

77  Summary arbitral proceedings may be commenced during arbitral proceedings and/or 
prior to the filing of the request for arbitration (Art 35 (2) NAI Rules), if the place of 
arbitration is located in the Netherlands (→ Summary Proceedings). Under the NAI Rules 
the parties are not under an obligation to commence arbitral proceedings on the merits 
subsequent to summary arbitral proceedings. This is a rather unique feature of the NAI 
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Rules in comparison to the summary or emergency arbitral proceedings provided by other 
arbitration institutes, including the ICC Rules, LCIA Rules, and SCC Rules.

78  Summary arbitral proceedings must be distinguished from summary proceedings before 
the Dutch courts. In principle, a party can still commence summary proceedings in the 
Dutch courts, despite an agreement to arbitrate (Arts 254, 1022a DCCP). However, and 
importantly, pursuant to Article 1022c DCCP, a party can only conduct summary 
proceedings in the Dutch courts if that party cannot obtain in a timely manner the 
requested relief in arbitration. In other words, a party cannot initiate summary proceedings 
before the Dutch courts, if (i) summary arbitral proceedings are available to that party on 
the basis of Articles 35 (2), 36 NAI Rules, and (ii) if summary arbitral proceedings can 
provide a decision within the same or less time than it would take to obtain such decision in 
summary proceedings before the Dutch courts.

79  In general, a Dutch court should thus decline jurisdiction and direct the parties to NAI 
summary arbitral proceedings. Thus, in practice, if parties have agreed to arbitrate under 
the NAI Rules, the parties can only bring summary arbitral proceedings.

80  A party initiates summary proceedings by submitting a request to that effect to the 
Administrator (Art 36 (2) NAI Rules). The day of receipt of the request by the Administrator 
is the day the summary proceedings commence (Art 36 (2) NAI Rules). It is up to the 
claimant and thus not the Administrator (compare Art 8 (1) NAI Rules), to notify the 
respondent and to provide the respondent with a copy of the request for summary 
proceedings and of the relevant documents (Art 36 (3) NAI Rules).

81  The respondent in summary proceedings can file a counterclaim in summary 
proceedings (Art 36 (7) NAI Rules). Such respondent must present a counterclaim at the 
beginning of the hearing in the summary proceedings, at the latest (Art 36 (4) NAI Rules). If 
the respondent wishes to challenge the jurisdiction of the arbitral tribunal in summary 
proceedings, on the ground of an invalid arbitration agreement, the respondent must do so 
before submitting a substantive defence (Art 36 (6) NAI Rules).

82  The Administrator appoints the sole arbitrator, unless the parties have agreed on a 
different specific method for appointment of an arbitrator in summary arbitral proceedings 
(Art 36 (4) NAI Rules).

83  Summary arbitral proceedings do entail a hearing. The arbitrator shall determine the 
date and time of the hearing as well as whether the parties shall make a statement at or 
prior to the hearing (Art 36 (5) NAI Rules).

84  It is important to note that, among others, the default rules of Article 34 NAI Rules and 
the provisions on cost in section 6 NAI Rules, apply equally in summary proceedings (see 
para 49 et seq above) (Arts 36 (8), 36 (10) NAI Rules).

85  If a party does not fulfil payment obligations regarding administration fees, the 
arbitrator can suspend the hearing or stay the decision (Art 36 (11) NAI Rules). If the party 
continues to not fulfil its payment obligations, after a reminder and within a time limit 
specified by the Administrator, that party is deemed to have withdrawn its claim or 
counterclaim (Art 36 (11) NAI Rules).

86  The arbitrator in summary proceedings may resolve to refer parties to arbitration on 
the merits, if he considers that the case is insufficiently urgent or too complicated to be 
decided in summary arbitral proceedings (Art 36 (9) NAI Rules).
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87  Summary proceedings generally provide for speedy dispute resolution: 70 per cent of 
the 145 awards rendered between 1998 and 2018 were rendered within two months after 
the submission of a request for summary arbitration (Schellaars and Verhoeven-de Vries 
Lentsch, 2019, 2–3 and 13).

5.  Arbitral Award on Agreed Terms
88  The NAI Rules expressly provide that, in the event the parties reach a settlement during 
the proceedings, they may request the arbitral tribunal to record its contents in an arbitral 
award (Art 50 NAI Rules). Such an ‘award on agreed terms’ constitutes an enforceable 
arbitral award.

6.  Publication of the Award
89  In principle, a NAI arbitration, including the awards rendered pursuant to the NAI 
rules, is confidential (Art 6 NAI Rules). This supplements the Dutch Arbitration Act which 
does not, expressly, provide for such confidentiality. NAI awards are thus not made available 
to third parties. In addition, NAI declines to provide third parties with information on 
pending or closed arbitral proceedings.

90  NAI may, however, publish an anonymized version of an award, unless a party objects to 
such publication with the Administrator within two months after the date of the award. The 
potential contribution to the development of law, ie precedent value, is generally accepted 
as a legitimate reason to publish an anonymized version of an award (Snijders, 2018, 465– 
66). An anonymized award does not contain the names of the parties or any other 
information that may identify the parties. Anonymized awards are published in the ‘Journal 
for Arbitration’ (Tijdschrift voor Arbitrage).

7.  Limitation of Liability
91  Article 61 NAI Rules includes a broad limitation of liability in favour of NAI and its staff 
and of the arbitrators (Sieburgh and Hartkamp, 2016, 363). The effect of such limitations of 
liability is, of course, subject to the application of mandatory law, be it of the place of 
arbitration or otherwise.

92  Dutch mandatory laws do not, generally, permit the exclusion of liability if such 
exclusion would be contrary to laws, public policy, and/or public decency. An attempt to 
exclude liability for loss caused by wilful misconduct or gross negligence is generally 
considered to be contrary to public decency and thus not allowed under Dutch law (see Art 
3:40 (1) DCC and Olthof, 2019, 3150–51). In addition, Dutch courts have held that 
arbitrators are only possibly personally liable if they acted with wilful misconduct, in gross 
negligence, or gross disregard of their duties (Greenworld, 2009, ground 3.6; Qnow/ 
Verweerder, 2016, ground 3.4.2). This very high threshold applies in relation to the 
arbitrators’ liability regarding substantive and procedural errors (Qnow/Verweerder, ground 
3.4.3).

8.  Transitional Provisions
93  As noted above (see para 14 et seq), the Dutch Arbitration Act and the NAI Rules both 
took effect on 1 January 2015. The NAI Rules are, as a general rule, applicable to 
arbitrations that commenced after this date, regardless of the date on which the arbitration 
agreement was concluded. However, some particular provisions of the NAI Rules do not 
apply if an arbitration agreement was concluded before 1 January 2015. These exceptions 
are: (i) the provision on consolidation in Article 39 NAI Rules; and (ii) the applicable 
decision-making standard/measure set-out in Articles 42 (1) and 42 (3) NAI Rules. These 
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two provisions only apply if an agreement to arbitration under the NAI Rules was concluded 
after 1 January 2015 or if the parties have agreed otherwise (Art 62 (3) NAI Rules).

94  It is noteworthy that the provisions of the NAI Rules regarding the appointment of 
arbitrators (Arts 13–14 NAI Rules) and challenge of arbitrators (Art 19 NAI Rules) do apply 
to arbitrations that are based on agreements to arbitrate that pre-date 1 January 2015. This 
is so, notwithstanding the fact that the corresponding provisions of the 2010 NAI Rules 
were substantially amended.

E.  Final Remarks
95  The Netherlands hosts many international courts and tribunals. Indeed, the Dutch 
legislator has expressed a desire to promote the Netherlands as a venue for international 
dispute resolution, including through arbitration. In sum, the Netherlands’ statutory 
framework and courts support the functioning of its arbitration institutes, practitioners, and 
users.

96  The NAI Rules are aligned with the Dutch Arbitration Act, modern, and provide for cost- 
efficient and effective arbitral proceedings. Its features include flexible and tailored 
administration services, a dedicated and experienced secretariat, digital arbitration 
proceedings by default, self-standing arbitral summary proceedings, the ease of acquiring 
an enforceable decision and the possibility for an arbitral tribunal to reverse a ground for 
setting aside through remission. The recent launch of CAfA reflects NAI’s innovative spirit.
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