
KEY POINTS
�� The Dutch WHOA scheme provides an instrument to Dutch and foreign debtors 

to efficiently restructure their debts (including debts owing to secured creditors and 
shareholders) in a quick turnaround at relatively low costs (likely to be lower than the costs 
of its US and UK counterparts).
�� Due to its broad range of jurisdiction and easy access, the Dutch WHOA scheme provides 

an interesting option for cross-border restructurings. 
�� The procedure can be a swift, final and effective one (including a cross-class cram down), 

with effective measures to guarantee deal certainty and protection of the restructuring 
scheme put in place, while creditors’ rights are protected in a balanced way (absolute 
priority rule with reasonableness exception).
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WHOA! The state-of-the-art Dutch scheme 
of arrangement: the best of both worlds?
The Dutch government sent a long-awaited Bill to Parliament, introducing a brand-
new pre-insolvency procedure for a compulsory composition in the Netherlands.  
The proposal includes elements of a UK scheme of arrangement and the US Chapter 
11, but also has some distinct features. It is expected that this swift debtor-in-
possession procedure, that will be easily accessible for domestic and foreign parties, 
will be a popular restructuring tool that can compete with the options that are 
currently available abroad. This article discusses the main features of the Bill.

INTRODUCTION

nOn 5 July 2019, the Dutch government 
submitted the Dutch Act on the 

Confirmation of Private Plans (in Dutch: 
Wet Homologatie Onderhands Akoord, and 
in short: the “WHOA”) to Parliament. The 
WHOA provides an instrument to the debtor 
to restructure its debts through a compulsory 
composition with its creditors and shareholders 
outside of formal insolvency proceedings. 
Currently Dutch law does not provide for such 
a scheme. A Dutch restructuring outside of 
insolvency proceedings can currently only be 
accomplished on a consensual basis, meaning 
that every creditor can frustrate the process by 
refusing to accept the plan. A court confirmation 
of a restructuring plan to work around non-
consenting creditors is available but can, at this 
point in time, only be obtained through formal 
insolvency proceedings and unlike the WHOA 
scheme, such a plan can only be initiated by 
the debtor, not by its creditors, and does not 
include secured creditors and shareholders. 

The WHOA scheme has been long 
awaited and, while there is always room for 
improvement, has been well received amongst 
market parties (including financial institutions) 
and practitioners in the field. It has by now 
become widely accepted that of the currently 
available alternatives a Dutch law suspension 
of payments has proved to be a less successful 

tool to restructure debts in an overall and 
efficient way, whereas a restructuring through 
bankruptcy often destroys value. On some 
occasions this has even led Dutch debtors 
with cross-border businesses to (successfully) 
restructure their debts through proceedings in 
the US and the UK. 

The WHOA scheme complies with the EU 
Restructuring Directive (EU 2019/1023) and it is 
likely to be the first procedure which implements 
this Directive. The Bill takes inspiration from 
the UK Scheme of Arrangement (eg effecting a 
compulsory plan outside insolvency proceedings) 
and the US Chapter 11 procedure (eg a cram down 
mechanism). The object of the Bill is to create an 
effective and readily accessible instrument that is 
useful not only for large companies but also for 
small and medium-sized enterprises (SMEs). 
It is nevertheless expected that the WHOA 
scheme will mainly be used by larger companies. 
However, the Bill will be an improvement for an 
SME’s position as creditor/supplier. Usually, in 
bankruptcy these parties qualify as unsecured 
creditors (more often than not receiving a minimal 
to no payment on their claims). Research into the 
US Chapter 11 procedure shows that unsecured 
creditors of debtors that have gone through 
Chapter 11 on average receive more than half of 
their claims under a Chapter 11 restructuring 
plan. It is expected that SMEs will benefit from 
the WHOA in a similar way. 

THE DEBTOR-IN-POSSESSION 
PROCEDURE: FAST AND FINAL
If it can reasonably be assumed that the debtor will 
not be able to continue paying its debts as they fall 
due (the “WHOA Insolvency Test”), the debtor 
may propose a WHOA restructuring plan to its 
creditors and shareholders (or any number of 
them). The procedure starts with the filing of an 
undisclosed restructuring statement with the 
registry of the competent district court. From that 
moment, the restructuring process is protected 
(as will be explained briefly further below). The 
debtor may request for the appointment of a 
restructuring expert but may also propose a plan 
itself. Alternatively, a creditor, shareholder or the 
work’s council (if it has one) of the debtor may 
also request the appointment of a restructuring 
expert to develop a restructuring plan. The 
court will appoint the expert if it believes this 
is in the best interest of the joint creditors. 
The restructuring expert only requires the 
debtor’s consent to propose a plan if the debtor 
is an SME. Shareholders’ approval to submit 
a restructuring plan is not required even if 
the debtor company’s articles of association 
state otherwise. A limited exception applies 
to public limited companies. This means that 
shareholders cannot take a holdout position. 
The debtor-in-possession procedure allows the 
debtor to remain in full control of the ordinary 
course of business throughout the procedure. 
The restructuring expert, if appointed, is only 
involved in the development, negotiations and 
filing of the plan. Court involvement is limited 
to certain aspects (as further discussed below). 

A QUICK FIX
Although no set timeframe applies, the procedure 
can be quick: a final decision on the WHOA 
scheme to be applied can be reached as fast as 

50 January 2020 Butterworths Journal of International Banking and Financial Law

W
H

O
A

! 
TH

E 
ST

AT
E-

O
F-

TH
E-

A
RT

 D
U

TC
H

 S
CH

EM
E 

O
F 

A
RR

A
N

G
EM

EN
T:

 T
H

E 
B

ES
T 

O
F 

B
O

TH
 W

O
RL

D
S? Feature



within five weeks. Voting may take place eight 
days (or more) after the restructuring plan has 
been proposed to the affected parties. A voting 
report must be presented within seven days after 
the vote. If the restructuring plan is approved, the 
court will hear the request for confirmation of the 
plan within 14 days. The court will then decide 
on the matter as soon as practicably possible. 
As the court’s decision is not open to appeal, 
the procedure provides for a quick turnaround. 

THE PLAN: MAXIMUM FLEXIBILITY
The WHOA scheme provides for a lot of 
flexibility: there is no prescribed form and no 
specific requirements apply with respect to the 
contents of a plan. A WHOA scheme can bind 
all creditors, including secured and preferential 
creditors, as well as shareholders. The debtor is in 
principle free to include or exclude certain groups 
or individual creditors/shareholders. However, 
parties cannot be excluded if this would lead to 
unfair treatment of certain creditors without a 
proper justification. Excluded parties’ rights are 
not bound by the plan though. Furthermore, an 
important exemption under the WHOA is that 
employees’ rights cannot be amended. 

A restructuring plan could for example 
include:
�� An amendment on or haircut with 

respect to (payment) obligations.
�� A debt-for-equity swap (no shareholder 

approval required).
�� Amendment or termination of onerous  

contracts. If the offer is not accepted by 
the counterparty, the contract may be  
terminated, and the resulting claim for  
damages for breach of contract can be  
integrated in the plan.
�� Changes to obligations of other group com-

panies towards the debtor’s creditors. These 
can be included in the restructuring plan 
of those companies which also meet the 
WHOA Insolvency Test. This applies, for 
instance, to (parent) guarantees and sure-
ties. The group company need not instigate 
WHOA proceedings itself to this end.

VOTING, COURT CONFIRMATION, 
CRAM DOWN AND SAFEGUARDS
All creditors and shareholders whose rights are 
affected by the plan are entitled to vote. If legal 
title is split from economic ownership, it will be 

the economic owner who has the rights to vote. 
Creditors and shareholders who have dissimilar, 
incomparable rights must be placed in separate 
classes. If a class of creditors is subdivided into 
more separate classes, differential treatment is 
only allowed if there is a reasonable justification 
for it. Voting can take place physically or 
electronically. The plan is voted on by each 
class. A class is considered to have approved 
the restructuring plan if two thirds (2/3) of the 
total claims or equity (as applicable) of those 
participating in that class vote in favour of it. 
There is no head count under the WHOA. 

The debtor, or appointed restructuring 
expert as the case may be, may request the 
court to confirm the restructuring plan if at 
least one class of creditors that is in the money 
(ie creditors whose claims would be expected to 
be at least partially satisfied in a liquidation of 
the debtor’s assets in bankruptcy) approves the 
plan. Where one or more classes have rejected 
the plan (leading to a cross class cram down) 
the consent of the debtor is required in case 
the debtor is an SME (the shareholders in the 
SME may not procure the SME to withhold 
its approval on unreasonable grounds). The 
court will hear the request for confirmation 
of the plan. Creditors and shareholders that 
voted against the plan can request the court 
to dismiss the restructuring plan on limited 
grounds provided in the WHOA, for instance: 
�� the debtor does not meet the WHOA 

Insolvency Test;
�� the plan or the appended documents 

do not contain all of the information 
required for the affected parties to take 
an informed decision; 
�� the class formation or the voting  

procedure does not meet the WHOA 
requirements, unless the shortcomings 
could not reasonably have led to a  
different outcome of the vote;
�� the debtor’s performance of the plan is 

not sufficiently safeguarded;
�� the debtor wishes to obtain new financing 

to implement the plan and this will  
materially prejudice the interests of its 
creditors;
�� approval of the plan was obtained on the 

basis of misrepresentation, by favouring 
one or more creditors or shareholders 
with voting rights above others or by 

other unfair means.

Parties whose rights are not affected by 
the plan are not allowed to contest it. 

The court will refuse to confirm a plan that 
was not accepted by all classes, at the request 
of one or more creditors or shareholders who 
rejected the plan and who were placed in a class 
that did not accept the plan if: 
�� the distribution of the value realised with 

the plan deviates, to the disadvantage 
of the class that did not accept the plan, 
from the ranking that would apply upon 
enforcement against the debtor’s assets, 
unless there are reasonable grounds for 
such deviation and the interests of the 
affected creditors or shareholders are not 
prejudiced by it; or 
�� the plan does not give the relevant cred-

itors a right to opt for a cash payment in 
an amount that is at least equal to the 
amount they would have received in cash 
in the case of a liquidation of the debtor’s 
assets in bankruptcy. 

No dissenting creditor may receive less 
value, whether in cash or in non-cash, than it 
would have received in a liquidation scenario. 
However, shareholders or lower ranking 
creditors cannot hold on to any value if 
higher ranking creditors are not paid in full. 
Although the EU Restructuring Directive 
also makes it possible to include a relative 
priority rule (ie dissenting voting classes 
should at least be treated as favourably as 
any other class of the same rank and more 
favourably than junior classes), the WHOA 
includes an absolute priority rule. 

These supplementary grounds for refusal 
were largely inspired by two sections from the 
Chapter 11 procedure in the US: the “best 
interest of creditors test” and the “absolute 
priority rule” and provide an extra safeguard 
for classes of creditors who did not accept 
the plan with the required majority. Those 
creditors cannot be forced to continue to invest 
in the business of the debtor where they could 
otherwise have expected to receive a cash 
payment in the event of the debtor’s bankruptcy. 

After acceptance of the restructuring 
plan, it is binding upon all shareholders 
and creditors whose rights are affected 
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by it. Court confirmation provides these 
parties with an enforceable title to the 
extent that these parties acquire a claim for 
a cash payment under the plan. Non- or late 
performance by the debtor of its obligations 
under the plan entitles each creditor or 
shareholder to terminate the plan.

DEAL CERTAINTY AND PROTECTION 
OF THE RESTRUCTURING
The WHOA includes a number of further 
provisions that ensure protection of the 
restructuring plan and deal certainty.  
Main points include the following.
�� New funding and protection of security: 

During the process, restructuring efforts 
are protected from annulment on the 
basis of fraudulent preference.  
Court approval is required for the debtor 
to enter into specific legal acts; consent  
will usually be granted as long as the  
relevant act serves the interest of the joint 
creditors and it is not detrimental to the 
rights of just one creditor. Amongst other 
things, this shields transactions for the 
provision of new (emergency) financing 
from fraudulent preference avoidance 
claims during the process of carrying 
out the agreed rescue plan, as well as 
the granting of security by the debtor in 
relation thereto. A set-off that takes place 
in the context of such new financing is in 
principle also protected.
�� No ipso facto rights: Contractual  

provisions allowing the debtor’s  
counterparty to amend, suspend or 
terminate a contract with the debtor in 
the event of a restructuring procedure 
cannot be invoked or triggered whilst 
parties are working on the plan.  
The same applies to change of control  
provisions which might otherwise apply, 
in the case of a possible debt-to-equity 
swap included in the restructuring plan.
�� Cooling-off period: The debtor may  

request the court for a (partial or full) stay 
of enforcement by creditors, preventing 
any – including secured – creditors from 
seeking recourse through collection and 
enforcement measures, such as making 
an attachment and/or enforcing security 
on assets of the debtor. 

�� Stay on requests for insolvency  
proceedings: Once the debtor has 
filed the restructuring declaration with 
the court’s registry, any requests for 
the opening of insolvency proceedings 
(bankruptcy or suspension of payments) 
are suspended for a period of four months 
(with a possible extension to a maximum 
of eight months, unless it concerns the 
confidential non-EIR proceedings and 
the debtor’s COMI was migrated in the 
preceding three months).
�� Binding interim decisions: During the 

procedure, the debtor or the restructuring 
expect (if appointed) can request the court 
to take final decisions on difficult issues 
at an early stage, removing uncertainty 
before the vote. Decisions can be rendered 
on, for instance, the (outcome of the) 
pre-insolvency test; the information that 
needs to be provided to affected parties in 
order to allow them to make an informed 
decision; eligibility to vote; the voting 
procedure; class formation; whether there 
is a ground for refusal of the court  
confirmation of the proposed plan.
�� Bespoke measures: Furthermore, at  

the request of the debtor or at its own 
initiative the court can make such 
determinations or provisions as it deems 
necessary to safeguard the interests of 
the creditors or shareholders (eg the 
appointment of an observer – a different 
person than the restructuring expert –  
to monitor the process of the WHOA 
scheme with due regard to the interests  
of the joint creditors).
�� Expert court and final decisions: 

Specialised judges render final decisions, 
which are not subject to appeal.

INTERNATIONAL ASPECTS
The WHOA provides for public proceedings, 
recognized under the European Insolvency 
Regulation (EIR), and an undisclosed non-EIR 
alternative. In accordance with the EIR, the 
Dutch courts will have jurisdiction in public 
WHOA proceedings if the debtor has its centre 
of main interests (COMI) in the Netherlands. 

A public plan benefits from automatic 
recognition in all EU member states (excluding 
Denmark). The public proceedings are 

published in the Central Insolvency Register. 
The non-EIR undisclosed proceedings are 
confidential. The debtor need not have its 
COMI in the Netherlands. The Dutch court 
assumes jurisdiction if the debtor and/or a 
party affected by the plan is situated in the 
Netherlands. In addition, jurisdiction is 
assumed if there is a sufficient connection 
with the Netherlands. This link is very broad, 
which means that the non-EIR version can 
also be available to debtors that do not have 
their COMI in the Netherlands, as long 
as there is a sufficient connection with the 
Netherlands. Examples of such a link are: 
the debtor having (significant) activities or 
assets in the Netherlands, a (substantial) 
portion of the debt subject to the plan is 
subject to Dutch law or a Dutch court choice 
of forum, the debtor is part of a group of  
companies some of which are situated in the 
Netherlands. Given this broad range and 
like the English scheme of arrangement, it 
is expected that the non-EIR version of the 
WHOA scheme will, in particular, be a 
useful tool for cross-border restructurings 
(without the limitations that apply under the 
EIR). Although the non-EIR version does not 
benefit from automatic recognition in other 
countries, decisions are nevertheless expected 
to be widely recognised through treaties in 
place between the Netherlands and other 
jurisdictions and through national rules of 
private international law.

CONCLUSION
The WHOA provides for a time and cost-
efficient restructuring instrument that will 
be available to Dutch and, in many cases 
also, foreign debtors. As jurisdiction can 
be assumed quite easily and access to the 
WHOA is easily obtained, the WHOA 
scheme will be an interesting option for 
cross-border restructurings. The procedure 
includes effective measures to guarantee 
deal certainty and protection of the 
restructuring plan put in place, without 
losing sight of creditors’ rights. Although 
many restructuring practitioners cannot wait 
to put this Bill to use, they will have to curb 
their enthusiasm: the Bill will first have to go 
through the legislative process. It is expected 
to enter into force mid or end 2020. n
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