
SSoocciiaall  eennttrreepprreenneeuurrsshhiipp  
The Dutch authorities are trying to boost sustainability initiatives 

by SSaarraahh  BBeeeessttoonn*

May 2014 marked the coming into force of the policy rules on
competition and sustainability adopted by the Dutch minister
of economic affairs. In the same month, the Dutch
competition authority, the ACM, published a position paper
on the same subject, explaining in more detail how it will
apply the policy rules in practice. In this article, we outline the
Dutch position on the competition law assessment of co-
operative initiatives whose goal is sustainability. 

SSuussttaaiinnaabbiilliittyy  aanndd  rruulleess  ooff  ccoommppeettiittiioonn  llaaww
Co-operation between undertakings whose goal is
sustainability may fall within the scope of the national and/or
European cartel prohibition. They may, however, meet the
criteria for an exemption from such prohibition. Uncertainty
about which sustainability initiatives are permitted could form
an impediment to such initiatives. By publishing the position
paper on competition and sustainability, the ACM seeks to
provide some clarity. 

In its year plan for 2013, the Dutch competition authority
already earmarked sustainability as one of its areas of focus. It
announced that it intended to give specific attention to the
application of the competition rules to sustainable initiatives.
With its position paper, the ACM aims to assist undertakings
further in their self-assessment of their co-operative
agreements. It does not, however, significantly alter the
standard or the burden of proof which applies when parties
claim that their initiative meets the criteria for an exemption
from the prohibition of restrictive agreements.

SSuussttaaiinnaabbiilliittyy
The term “sustainability” is broad and difficult to delineate
with any clarity. According to the ACM, this is irrelevant. The
admissibility of a co-operative arrangement does not depend
on whether it is concluded under the banner of sustainability.
The deciding factors are the interest served by the
arrangement, how this interest can be defined in terms of
economic and technological progress, and to what extent it
relates to the relevant restriction of competition. The
irrelevance of the label “sustainability” illustrates the ACM’s
view that a sustainable goal does not equate to a free pass.   

AAsssseessssmmeenntt  uunnddeerr  pprroohhiibbiittiioonn
The first question in the competition law assessment of a
sustainability initiative is whether it falls under the prohibition
of article 6(1) Mw, the Dutch equivalent of article 101 TFEU.
It could be argued that in order to stimulate sustainability
initiatives, the competition authority should treat such
initiatives as a special category of agreements that do not fall
within the prohibition. Support for such an approach is the
line of case law of the European Court of Justice, where
restrictions of competition have been held not to fall within

the prohibition when they serve a legitimate public interest. In
such cases, the competition restrictions are considered to be
“inherent” to the public interest served. The ACM does not
rule out the option of applying the principle of inherent
restrictions to sustainability initiatives. However, it does not
feel that there is enough experience in this field to allow it to
take a clear stance on this in its position paper. 

AAsssseessssmmeenntt::  tthhee  pprroommoottiioonn  ooff  wweellffaarree
The ACM applies the four criteria for an exception (see below)
to the prohibition, taking account of a number of premises.

It applies a broad definition of welfare, considering it
important that consumers also value product features that are
related to sustainability. It considers that the market mechanism
often works to ensure an efficient use of scarce resources but that
market failures can occur to the detriment of future generations.
It recognises that collaboration may lead to a more sustainable
supply and that co-operation may be required to avoid a “first
mover disadvantage” and encourage market action to correct
possible market failure. Finally, the ACM considers that the
economic approach implies a careful assessment.

The costs of solving a sustainability problem are also taken into
consideration. As long as the costs of solving a sustainability
problem are lower than increase in welfare, then welfare will on
balance increase. If several solutions are possible to solve the
market failure, the cheapest solution is preferred.

The ACM points out that, in exceptional circumstances, it
could be possible to have market-wide arrangements to achieve a
sustainability objective. In its memo – “The assessment of
anticompetitive practices as a result of sustainability initiatives in
practice”– the ACM tries to indicate in what situations a market-
wide arrangement is permissible under the competition rules.
Such assessment is in principle useful. But it is unclear what the
status of this document is and whether undertakings can rely on it.

AAsssseessssmmeenntt  uunnddeerr  ffoouurr  ccrriitteerriiaa  ffoorr  eexxeemmppttiioonn  
Subsequently, the ACM discusses the four criteria for exemption,
referring as a starting point to the practice and notices of the
Commission and jurisprudence of the European court rulings.
The policy rules formulate additional aspects of the criteria.
� First criterion. The first criterion for an exception under
section 6(3) Mw and article 101(3) TFEU is that the
arrangement must lead to improved production or distribution,
or to the promotion of technical or economic progress. It must
have a positive effect on welfare. The policy rules provide that
advantages that will arise for consumers in the long run should
also be taken into account.

The ACM refers in its position paper to the Commission
guidelines relating to article 101(3) TFEU. In such guidelines,
the Commission states that the benefits may include a cost
reduction or qualitative improvements in the form of new or
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improved products or a wider product range. Firstly, this
concerns the benefits enjoyed by consumers. Secondly, society
as a whole could also enjoy benefits. Welfare can increase
because today’s consumers may attach value to sustainable
products which are considered to be more valuable than non-
sustainable products. Sustainable initiatives may also be in the
interest of future consumers. A more efficient utilisation of
scarce resources results in certain products remaining available
for a longer period in the future. 
� Second criterion. The second exception criterion requires
that a fair share of the benefits resulting from the
improvements be given to the users. The policy rules again
provide that advantages for consumers that will arise in the
long run should also be taken into account in the assessment
of whether the second criterion is fulfilled.

The ACM states that negative effects on consumers in a
geographic or product market generally cannot be compensated
by positive effects elsewhere, unless the two markets are related
and they involve largely the same group of consumers. The
benefits must at least compensate the group of users as a whole
for the negative effects of the arrangements. This does not mean,
however, that every individual consumer needs to be
compensated. In the ACM’s opinion, the principle of
compensation can also be applied in such a way that an
arrangement which is on balance to the disadvantage of today’s
consumers but beneficial to future consumers is also permissible.

Future benefits
The policy rules add the advantages in the long run as relevant
factors to the assessment of compliance with the first two
criteria for an exemption. In certain cases, the ACM finds it
justified to apply a long-term perspective to its assessment of
“benefits to consumers”. This depends on the objective
substantiation of the benefits (which, when, to whom) that are
associated with the sustainability initiative. For benefits that
will occur in the future, stricter requirements apply regarding
the substantiation of the robustness of such benefits, and the
likelihood that they will occur.

The European Commission has given an informal reaction to
the policy rules. According to the Commission, the policy rules
may clarify that it is possible to take future advantages into
consideration but that article 101 paragraph 3 TFEU requires that
the advantages benefit the direct users of the specific goods or
services. Such users are likely to be paying the costs of the
restriction of competition resulting from the co-operation. The
Commission takes the view that, at the very least, these consumers
cannot be put at a disadvantage as a result of the arrangement.

The relevance of future advantages therefore remains
unclear. It is difficult for undertakings that wish to develop
sustainability initiatives to assess in which cases it is justified to
apply a long-term perspective. This is all the more confusing
given that every sustainability initiative includes future
advantages. This is inherent in the concept of sustainability.
The ACM paper “The assessment of anticompetitive practices
as a result of sustainability initiatives in practice” does not
address and therefore does not provide any clarity on this issue. 
� Third criterion. The third criterion is the necessity criterion.
Co-operation should be necessary to achieve the efficiency and
there should be no less anticompetitive feasible alternatives. The

policy rules note that, in applying this criterion, account should
be taken of the fact that when an undertaking individually takes
measures for the benefit of sustainability, it is possible that the
undertaking will lose market share and profitability as a result of
increasing production costs. This could comprise a disincentive
for sustainability initiatives.

The ACM concludes that it will more often apply a “reasonably
necessary” criterion instead of a stricter necessity test. This will also
depend on the circumstances of the specific sustainability initiative. 
� Fourth criterion. The fourth criterion is the residual
competition criterion. This requires not only an assessment of
the effect on current competition but also on market entry.
The policy rules add that it is also possible to comply with the
requirement of residual competition when competition is still
possible in respect of relevant competition parameters other
than sustainability, for example price, other quality-elements
or service. In such a situation, even a market-wide co-
operative arrangement may benefit from an exemption. The
requirement of residual competition will also be fulfilled when
there is sufficient access to the market for undertakings which
do not participate in the sustainability initiative. 

AApppplliiccaattiioonn  iinn  pprraaccttiiccee
Although the policy paper suggests a degree of flexibility in
establishing the advantages of a sustainability initiative
(including future advantages) and the necessity of restrictions
which result from the initiative, in practice is this flexibility
limited? In September 2013, the ACM published an analysis
on the initiative of several energy companies to close five old
(and presumably environmentally polluting) coal-fired power
stations. The ACM concluded that the advantages of the
initiative were too limited for the environment to compensate
for the disadvantages (specifically, higher-priced energy). It
rejected the initiative based on the argument that it had no
positive effect on welfare. The ACM suggested to the parties
to consider the option of a less restrictive solution. 

CCoonncclluussiioonn
The policy rules and the position paper are purportedly an attempt
by the minister of economic affairs and the ACM to stimulate
sustainability initiatives of undertakings. The question is whether
the approach of the minister and the ACM goes far enough.

From both the policy rules and the position paper, it appears
that agreements whose goal is sustainability are not considered
automatically to fall outside the scope of the prohibition of
restrictive agreements. A public interest goal may, in specific
circumstances, justify the application of the theory of the
inherent restrictions and remove the agreement from the
scope of application of the prohibition. Under which
circumstances this would be the case is not clarified. Also, in
the application of the criteria for exemption, there appears to
be some but little additional room for manoeuvre for a
sustainability co-operative initiative than for a co-operative
initiative with a purely commercial goal. Apart from the
potential significance of future benefits to future consumers
(the relevance of which is curtailed by the insistence of the
European Commission for benefit to today’s users) and the
stated flexibility in the approach as concerns the necessity test,
the message seems to be business as usual.
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