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1. INTRODUCTION 
 
 
The Netherlands is the third most popular jurisdiction in Europe for competition related damages 
claims. Only the UK and Germany have seen more such claims. Moreover with the uncertainty of the 
post Brexit situation, the popularity of the Netherlands as a forum for such claims is likely to increase 
further. 
 
 
Competition related litigation is, however, 

relatively new in the Netherlands. From 1975 

to 1998 there were less than ten such cases 

per year. Following the entry into force of the 

Dutch Competition Act in 1998, the number of 

cases increased to an average of 40 per year. 

Such cases rarely involved a claim for 

damages but rather considered whether anti-

competitive clauses were themselves 

enforceable or effected the enforceability of a 

contract.1  

Since then and parallel to the European 

Commission's initiatives to promote private 

enforcement2 there has been a slow but 

consistent increase in competition related 

damages claims in the Netherlands. Between 

2011 and 2016 at least sixteen such cases 

were initiated before Dutch courts following on 

from a decision of the European Commission. 

Damages claims have been brought before 

Dutch courts by third party litigation funders, 

claims vehicles and private parties. Dutch 

                                                      
1  See Ashurst Study on the conditions of claims for 

damages in case of infringement of EC competition 
rules, August 2004. 

2  The Commission's 2005 Green Paper and 2008 
White Paper on damages actions for breach of EC 
antitrust rules. 

Courts readily accept jurisdiction. They take a 

practical approach to requests to suspend 

proceedings and for disclosure, not agreeing to 

either request if they find it premature. They try 

to progress the case (or rather settlement of 

the case) by dealing with issues which could 

bring more clarity (for example as to the 

validity of the claim) prior to dealing with the 

difficult issue of damages. In establishing the 

amount of damages they also acknowledge 

that this is not an exact science and therefore 

cannot and need not be proven with certainty. 

Legal cost awards (in principle borne by the 

losing party) are also relatively low3 and the 

legal system is flexible enough to allow for a 

practical and efficient approach to complex 

cases. This makes the Netherlands attractive 

for both plaintiffs and defendants. 

This chapter provides a brief overview of the 

Dutch rules and case law and the extent to 

which the Damages Directive has and will 

require a different approach.  

 

 
                                                      
3  See part 8 below. 
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2. JURISDICTION OF DUTCH 
COURTS 
 
A first issue of debate in many cases is 
whether Dutch courts have jurisdiction to rule 
on the matter. Private enforcement cases often 
involve numerous defendants that are 
domiciled in different Members States. 
Therefore the question often arises whether 
Dutch courts have jurisdiction to review the 
claims brought before them. This is mainly a 
question of international private law and is 
governed (for claims brought on or after 10 
January 2015) by the EU Regulation 

1215/2012 (Brussels I bis).4 Below, we 
consider briefly how Dutch courts have 
interpreted and applied the relevant provisions 
of Brussels I bis. 
 
2.1 Brussels I bis 
 
The main rule of Brussels I bis is that national 

courts have jurisdiction to hear claims against 

persons or legal entities domiciled in the 

country of jurisdiction of the the courts.5 

 

When a claimant decides to bring a claim 

against multiple parties, which are based in 

different jurisdictions, it may decide to bring an 

action against all of those parties in the 

Member State where one of the defending 

parties (the so-called anchor defendant) is 
                                                      
4  The Brussels I-Regulation (No 44/2001) has been 

replaced by EU Regulation No 1215/2012 of the 
European Parliament and of the Council of 12 
December 2012 on jurisdiction and the recognition 
and enforcement of judgments in civil and 
commercial matters (recast). In this article reference 
is made to the article numbers of the amended 
regulation, i.e. Brussel I bis.  

5  Article 4 Brussels I bis. 

domiciled, provided that the claims are so 

closely connected that it is expedient to hear 

and determine the claims together to avoid the 

risk of irreconcilable judgments resulting from 

separate proceedings.6 Dutch courts have 

applied this rule in various cases and have in 

most cases readily concluded that they have 

jurisdiction. Dutch courts have also found that 

choice of forum clauses and arbitration clauses 

in supply and purchase contracts do not 

necessarily determine jurisdiction for 

competition related damages claims. They 

have also recognized the validity of a 'torpedo' 

tactic by a potential defendant, which itself 

started proceedings against a potential 

claimant in the Netherlands to avoid being 

brought to court in another Member State.7 

The readiness of the Dutch courts to accept 

jurisdiction is illustrated by the examples 

below. 

 

The Hague District  Court 1 May 2013 CDC / 

Shell et al.8 (paraffin wax) 

In May 2013, The Hague District Court 

accepted jurisdiction to hear a cartel damages 

claim brought by a Belgian claims vehicle, 

CDC, against various paraffin wax producers. 
                                                      
6  Article 8 Brussels I bis. 
7  Amsterdam District Court 22 July 2015, 

ECLI:NL:RBAMS:2015:4408. 
8  The Hague District Court 1 May 2013, 

ECLI:NL:RBDHA:2013:CA1870.  
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Of the eight defendants, only Shell Petroleum 

N.V. was Dutch. The Court therefore had 

jurisdiction to hear a claim against Shell 

Petroleum NV. The question arose whether 

Shell Petroleum N.V., which had not itself 

participated in the cartel but which had been 

fined by the European Commission in its 

capacity as parent company, could serve as an 

anchor defendant. The court held that there 

was a sufficiently close legal and factual 

connection between the damages claims 

against Shell Petroleum N.V. (as parent 

company) and the claims of CDC against the 

other defendants as participants in the 

infringing behavior.. It therefore held that it has 

jurisdiction not only as concerns the claim 

against Shell but also against all of the 

defendants.9 

 

Amsterdam District Court 4 June 2014 (sodium 

chlorate)10 

A similar example is the damages claim of 

CDC based on the European Commission's 

sodium chlorate decision. Here, the 

Amsterdam District Court also ruled that it had 

jurisdiction to hear the claims, despite the fact 

that none of the parties which had been 

involved in the infringing behavior were based 

in the Netherlands. Moreover, none of the 

purchasers of the sodium chlorate was Dutch. 

Dutch law was not applicable to any part of the 

claim. The Court nevertheless found that it had 

jurisdiction to hear the matter, based on the 

                                                      
9  The Hague District Court 1 May 2013, 

ECLIL:NL:RBDHA:CA1870 para. 4.16 and 4.17. 
10  Amsterdam District Court 4 June 2014, 

ECLI:NL:RBAMS:2014:3190. 

fact that one of the parent companies against 

which CDC also brought its claim was 

domiciled in the Netherlands. This company, 

Akzo Nobel N.V., had also been fined by the 

European Commission, on the basis of the 

Akzo-doctrine of the European Court of Justice 

(the ECJ).11 The Court took account of the fact 

that the infringing parties were aware of the 

involvement of the other cartel members. 

According to the Court, they could therefore 

reasonably foresee the possibility of being 

brought to a court in any jurisdiction in which 

the other infringers or their parent companies 

were based.12 This judgment was later upheld 

by the Amsterdam Court of Appeal.13 

 

The Amsterdam Court of Appeal also 

considered the question whether the choice of 

an alternative forum14 and arbitration clauses 

in sales and purchase contracts relating to the 

cartelized product would prevent  Dutch courts 

from accepting jurisdiction. The Court of 

Appeal ruled that, unless the choice of forum 

clauses and arbitration clauses were worded in 

such a way that they explicitly applied not only 

to contractual disputes but also tortious claims, 

they did not exclude the jurisdiction of the 

Dutch courts to hear competition related 

damages claims.15 

                                                      
11  Judgment of the European Court of Justice, dated 10 

September 2009, C-97/08. 
12  Amsterdam District Court 4 June 2014, 

ECLI:NL:RBAMS:2014:3190, para. 2.16. 
13  Amsterdam Court of Appeal, 21 July 2015, 

ECLI:NL:GHAMS:2015:3006. 
14  Article 25 Brussels I bis. 
15  Amsterdam Court of Appeal, 21 July 2015, 

ECLI:NL:GHAMS:2015:3006, para. 2.15. 
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Amsterdam District Court 22 July 2015 (air 

cargo)16 

A last example illustrating the Dutch courts' 

acceptance of jurisdiction concerns the ruling 

of the Amsterdam District Court in the civil 

proceedings following the air cargo cartel. This 

case is unusual, as it was a cartel participant, 

Royal Dutch Airlines (KLM) which initiated the 

proceedings and thus determined the 

jurisdiction of the litigation. KLM requested the 

Amsterdam District Court to issue a negative 

declaratory decision to the effect that it was not 

liable to pay damages to Deutsche Bahn. The 

Court accepted jurisdiction and ruled that such 

procedural strategy (similar to the "Italian 

torpedo" strategy in IP-related proceedings) 

did not constitute an abuse of procedural law.17 

The Court found that there was a sufficient 

legal and factual connection between the 

various damages claims of affiliated 

companies in the Deutsche Bahn group which 

were based on the same (alleged) infringement 

of competition law.18 Moreover, the Court took 

account of the fact that at the time that KLM 

issued the writ it was facing damages claims 

from shippers and freight forwarders. If the 

claims were dealt with by different courts, there 

would be a risk that KLM would be obliged to 

pay the same damages twice. 

 

                                                      
16  Amsterdam District Court 22 July 2015, 

ECLI:NL:RBAMS:2015:4408. 
17  Amsterdam District Court 22 July 2015, 

ECLI:NL:RBAMS:2015:4408, para. 5.6.  
18  Amsterdam District Court 22 July 2015, 

ECLI:NL:RBAMS:2015:4408, para. 5.8. 

Although Dutch courts are generally ready to 

accept jurisdiction, the following judgment of 

the Rotterdam District court illustrates that 

there are limits to jurisdiction. 

 

Rotterdam District Court 17 July 2013 

(elevators)19 

In damages claims following on from the 

Decision of the European Commission relating 

to elevators, the Rotterdam District Court had 

to assess whether the claims against 

defendants from different jurisdictions could 

meet the requirement of 'close factual and 

legal connection'. The claims were brought by 

Stichting Elevator Cartel against Thyssen Krup 

AG (based in Germany) and Kone Ojy (based 

in Finland)20 and their Dutch, Belgian, 

Luxembourg and German subsidiaries. The 

European Commission had established four 

different infringements in the different 

countries. Taking into account this background, 

the Court ruled that it did not have jurisdiction 

as concerns all of the claims. The Court 

considered: 

 

"It […] appears from the decision that although 
the four cartels seem similar, there are 
differences with regard to i) the manner in 
which the participants eliminated competition; 
ii) the time frame in which the infringements 
took place; and iii) the specific product and 
market. It may be assumed that the actions will 
be found to be tortious in every jurisdiction. 
However, differences might occur with regard 

                                                      
19  Rotterdam District Court 17 July 2013, 

ECLI:NL:RBROT:2013:5504. 
20  Thyssen Krupp and Kone were two of the four 

parties fined by the European Commission. The 
other two parties were (i) Otis B.V. and subsidiaries 
and (ii) Schindler Holding Ltd and subsidiaries. 
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(but not limited) to joint and several liability and 
the calculation of damages."21 
 

The Court concluded that due to the factual 

and legal differences between the four 

infringements, it could not accept jurisdiction 

on the basis of Brussels I bis22 for the German, 

Belgian and Luxembourg companies. The 

Court assumed jurisdiction only in respect of 

the claims against the Dutch subsidiaries. 

 

European Court of Justice 21 May 201523 

The interpretation by the Dutch courts of 

Brussels I bis, is conform the case law of the 

European Court of Justice including the ECJ's 

landmark judgment on the Hydrogen Peroxide 

case in May 2015.24 For more details please 

see Chapter 18. 

 

2.2 Stay of national proceedings (Masterfoods) 
 
A second question often discussed prior to the 

debate on the merits is whether the court 

should stay damage proceedings before 

national courts until the decision of the 

European Commission has become final (the 

                                                      
21  Rotterdam District Court 17 July 2013, 

ECLI:NL:RBROT:2013:5504, para 5.20 - 5.21. 
22  Article 8 Brussels I bis. 
23  Judgement of the European Court of Justice, dated 

21 May 2015 in case ECLI:EU:C:2015:335. 
24  Judgement of the European Court of Justice, dated 

21 May 2015 in case ECLI:EU:C:2015:335. 

so-called Masterfoods-defence). This defence 

is based on Article 1625 of Regulation 1/2003. 

 

In its Masterfoods judgment of 2000 the ECJ 
ruled:  
 
"When the outcome of the dispute before the 
national court depends on the validity of the 
Commission decision, it follows from the 
obligation of sincere cooperation that the 
national court should, in order to avoid 
reaching a decision that runs counter to that of 
the Commission, stay its proceedings pending 
final judgment in the action for annulment by 
the Community Courts, unless it considers 
that, in the circumstances of the case, a 
reference to the Court of Justice for a 
preliminary ruling on the validity of the 
Commission decision is warranted. If a national 
court stays proceedings, it is incumbent on it to 
examine whether it is necessary to order 
interim measures in order to safeguard the 
interests of the parties pending final judgment." 
26 
 
2.2.1 Application and interpretation Masterfoods-

defence by Dutch courts 

 

The obligation to suspend is indisputable. 

However, Dutch courts have considered the 

question when (at what stage in the 

proceedings) such suspension is appropriate. 

                                                      
25  "When national courts rule on agreements, decisions 

or practices under Article 81 or Article 82 of the 
Treaty which are already the subject of a 
Commission decision, they cannot take decisions 
running counter to the decision adopted by the 
Commission. They must also avoid giving decisions 
which would conflict with a decision contemplated by 
the Commission in proceedings it has initiated. To 
that effect, the national court may assess whether it 
is necessary to stay its proceedings. This obligation 
is without prejudice to the rights and obligations 
under Article 234 of the Treaty." 

26  Paragraph 57-58 
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They have moreover imposed an additional 

condition for suspension. 

First, Dutch courts have taken the approach 

that the question whether to stay proceedings 

should be decided taking into account the 

requirements of due process. This has been 

interpreted in such a way that unnecessary 

and unreasonable delays should be avoided.27 

They have held that for questions involving the 

legitimacy of the assignment and statute of 

limitations, it is not necessary to await the 

outcome of appeals before the European 

courts. Such issues are not affected by the 

validity of the contested decision of the 

European Commission.28  

 

Second, Dutch courts have found that the 

suspension of the national damages 

proceedings is only justified if the court has 

reasonable doubts concerning the validity of 

the European Commission's decision.29 

 

The various civil proceedings before Dutch 

courts following the air cargo cartel, illustrate 

the application of the above mentioned 

approach of the Dutch courts.  

 

In 2013, the Amsterdam Court of Appeal30 

considered an appeal against a decision of the 

                                                      
27  Rotterdam District Court 9 February 

2011,ECLI:NL:RBROT:2011:BP7518 para. 3.1.. 
28  Amsterdam Court of Appeal 24 September 2013, 

ECLI:NL:GHAMS:3013. 
29  The Hague District Court 1 May 2013, 

ECLI:NL:RBDHA:2013:CA:1870, para. 4.25. 
30  Amsterdam Court of Appeal 24 September 2013, 

ECLI:NL:GHAMS:3013, para. 3.14 - 3.15.  

Amsterdam District Court31 to stay the 

proceedings concerning the damages claim of 

Equilib against various airlines. The District 

Court had decided that the airlines could not 

be expected to anticipate the outcome of the 

EU courts. Requiring them to do so was 

contrary to due process. The Amsterdam Court 

of Appeal held, to the contrary, that the stay of 

civil law proceedings is only prescribed if such 

proceeding involve questions regarding facts 

or law the answers to which depend on the 

validity of the contested European Commission 

decision. Moreover the outcome of the 

proceedings before the European Courts could 

only be relevant to the national proceedings, if 

the validity of the European Commission’s 

decision can reasonably be doubted. In other 

words, a stay of civil proceedings awaiting the 

outcome of a challenge of a decision of the 

European Commission will only be granted if 

the national court has reasonable doubts as to 

the validity of the European Commission’s 

decision. This requirement is potentially 

challengeable as contrary to European rules 

given that the European courts have the 

exclusive jurisdiction as concerns the 

assessment of Commission Decisions.32  

                                                      
31  Amsterdam District Court 7 March 2012, 

ECLI:NL:RBAMS:2012:BV8444.  
32  Judgment of the European Court of Justice, dated 22 

October 1987 in the case 314/85 para. 17 (Foto-
Frost): ‘Since Article 173 [EEC Treaty now Article 
263 of The Treaty on European Union] gives the 
Court exclusive jurisdiction to declare void an act of 
a Community institution, the coherence of the 
system requires that where the validity of a 
Community act is challenged before a national court 
the power to declare the act invalid must also be 
reserved to the Court of Justice.’ 
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Nevertheless the Dutch court requires the 

party who requests a stay of proceedings to: a) 

show that it has brought an action for 

annulment before the EU courts within the 

period for appeal; b) clarify that its challenge of 

the European Commission's decision is 

reasonable; and c) state the lines of defence it 

would bring in the national proceedings, so that 

the national court can decide whether and to 

what extent the assessment of these lines of 

defence depends on the validity of the 

European Commission's decision.  

 

In the Equilib case the Court of Appeal 

concluded that the airlines had appealed the 

European Commission's decision in time, but 

that the parties should have drawn up the 

statement of defence which they would bring 

before the national courts in order for the Court 

of Appeal to be able to assess whether the 

requirements under b and c are fulfilled. As a 

result the Masterfoods defence was not 

accepted by the Court of Appeal at this stage 

in this case. 
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3. LEGAL GROUNDS 
In the cases Courage Crehan33, Manfredi34, 
and Donau Chemie35 the ECJ ruled that 
national law should provide any party suffering 
damages as a result of an infringement of EU 
competition law the possibility to claim those 
damages. The national legislator and courts 
should determine how such damages can be 
claimed, taking into account the starting point 
that such national rules must not make it 
impossible or practically impossible to 
effectuate such a right to damages.  
 

A decision by the European Commission to 

impose a fine on an undertaking which has 

infringed competition law does not 

automatically establish civil liability. Such 

liability has to be established in proceedings 

before the national courts, in accordance with 

the applicable national laws.36 Under Dutch law 

most (cartel) damage claims are based on 

Article 6:162 of the Dutch Civil Code (DCC).37 

This provision stipulates that an injured party is 

entitled to compensation for losses incurred as 

a result of a wrongful act (or tort).  

 
                                                      
33  Judgment of the European Court of Justice, dated 20 

September 2001 in case C-453/99. 
34  Judgment of the European Court of Justice, dated 13 

July 2006 in case C-295/04. 
35  Judgment of the European Court of Justice, dated 6 

June 2013 in case C-536/11. 
36  This principle has been applied by Dutch Courts in 

several proceedings, e.g. see judgments of The 
Hague District Court 17 December 2014, 
ECLI:NL:RBDHA:2014:15722 and The Hague 
District Court 21 September 2016, 
ECLI:NL:RBDHA:2016:11305 in the Paraffin wax 
cases. 

37  Other possible grounds to establish an obligation to 
pay damages are unjust enrichment ex. Article 6:212 
DCC, undue payment ex. Article 6:203 DCC, nullity 
of contract ex. Article 3:40 DCC or breach of contract 
ex. Article 7:74 DCC. 

3.1 Legal requirements for the establishment of 

a tort 

 
In order to invoke Article 6:162 successfully, a 

claimant must establish (i) that the defendant 

has committed an unlawful act; (ii) that such 

act is attributable to the infringing party; (iii) 

that such act has caused the claimant to suffer; 

(iv) that there is damage; (v) that the rule 

infringed by the offender aims to protect the 

interest harmed. The damages awarded aim to 

place the injured party in the financial position 

that party would have been in if the harmful 

event had not occurred. 

 

The claimant bears the burden of proof. A 

claimant must thus substantiate (and prove 

where challenged) each of the five elements 

stipulated above for a successful damages 

claim based on Article 6:162 DCC.  

 

The first element, an unlawful act, is since the 

implementation of the Damages Directive in 

Dutch law established where a fining decision 

of the Dutch national competition authority 

(ACM)38 or the European Commission39 has 

become final. Fining decisions imposed by 

national competition authorities of other 

Member States constitute prima facie evidence 

of unlawful conduct. Under Dutch civil 

procedural law, evidence may be furnished by 

all means, unless such means are excluded by 

                                                      
38  The newly introduced Article 161a CCP. 
39  EU Regulation 1/2003. 
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law. This allows claimants to present a 

decision taken by a national competition 

authority of another Member State as evidence 

of an unlawful act. The appreciation of the 

relevance of such a decision is however left to 

the discretion of the national court.40 

 

Second, the claimant must prove that the 

unlawful conduct can reasonably be attributed 

to the defendant.41 The unlawful conduct can 

only be attributed to the defending party, if in 

all reasonableness, the defendant is culpable 

of the conduct and thus can be held liable for 

the alleged damages. In case the competition 

law infringement is established by a decision of 

a competition authority, Dutch courts generally 

attribute the unlawful conduct to the 

addressees of the decision. 

 

Thirdly, the claimant must substantiate the 

existence of damage. Dutch law does not 

exactly define the term damage, but merely 

states that the legal obligation to pay 

compensation requires compensation of 

financial loss and other loss. Financial loss 

includes both actual loss suffered and loss of 

profits. Dutch courts generally interpret the 

term damages broadly. Nevertheless, the 

actual substantiation of the existence, and  

particularly the amount of damages, has 

proven difficult in Dutch case law so far.42 

 

                                                      
40  Article 152 CCP. 
41  Article 6:162 sub 3 DCC. 
42  The quantification of damages will be further 

discussed in Chapter 9. 

To fulfil the fourth requirement, claimants need 

to substantiate a causal link between the 

alleged damage and the unlawful conduct, the 

so-called ‘conditio sine qua non’. Dutch courts 

have ruled that to establish such causality, a 

claimant must prove that the anticompetitive 

agreements were specifically related to the 

contracts the claimant had with the cartelist(s) 

or that the claimant purchased the products or 

services that were the subject of the cartel.43 

To further substantiate the requirement of 

causality, as well as the damage allegedly 

suffered, it is advisable (and also standard 

practice) to engage an economist and provide 

the court with an economic report. 

 

An example of a case in which the Dutch court 

ruled that causality was not established, is the 

case of VvE/Otis before the Middle 

Netherlands District Court.44 VvE had initiated 

a claim for damages following the European 

Commission’s elevators decision in which Otis 

was found to be guilty of competition law 

infringements between 1998 and 2004. VvE 

asserted that it had been wrongfully 

overcharged by Otis during the course of a 20 

year elevator service contract. The claim was 

rejected by the Court because VvE had failed 

to substantiate that the cartel arrangements in 

which Otis had participated had affected the 

(prices for) service agreements concluded 

between VvE and Otis. 

 

                                                      
43  Middle  Netherlands District  Court 13 March 2013, 

ECLI:NL:RBMNE:2013:CA1922, para 4.2. 
44  Middle Netherlands District Court 13 March 2013, 

ECLI:NL:RBMNE:2013:CA1922. 
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Fifthly and finally, the norm infringed by the 

defendant has to have the aim of protecting the 

interest harmed (relativiteitsvereiste). 

Competition law aims to protect the free 

market and the interests of market participants, 

including competitors and purchasers, in fair 

competition. 
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4. ACCESS TO EVIDENCE / 
INFORMATION
 
4.1 Evidential burden of proof 

 

The Dutch Code of Civil Procedure (CCP) 

stipulates the main principle: the party bears 

the burden of proving the submission and 

allegations on which it relies45. Evidence may 

be provided in any appropriate form, including 

digital files.46 Submitting expert evidence and 

opinions is common practice in Dutch civil 

proceedings. Specifically in cartel damage 

proceedings, reports from economic experts 

are commonly used to substantiate damages 

claims (and/or the defence against such 

alleged damages). Dutch courts have a broad 

margin of appreciation in the assessment of 

evidence.47 In addition, courts also have a 

discretion to appoint an expert (on its own 

initiative or upon the parties' request).48 

However, the evidentiary value of the expert 

opinion is determined by the court.49 

 

4.2 Access to evidence and information under 

Dutch civil procedural law 

 

Dutch procedural law does not provide for 

broad disclosure like that of the English 

                                                      
45  Article 150 CCP. 
46  Article 152 CCP. 
47  Article 152 CCP. 
48  Article 194 CCP. 
49  Article 207 and 152 CCP. 

system. It does, however, provide parties to a 

civil procedure with the possibility to access 

documents, which may be used as evidence to 

substantiate a claim. Article 843a CCP 

provides for such access. 

 

Based on this article, a party may request the 

right to inspect, copy or extract, at his own 

expense, specific documents from the party 

which possesses the documents. The term 

documents also covers data on a data carrier. 

This article can be invoked as a separate 

motion in ongoing proceedings, but it can also 

be a ground to initiate separate proceedings 

(for example where a party first wishes to 

obtain documents in order to verify the validity 

of its potential claim).  

  

In order for a claim under Article 843a CCP to 

be successful the party requesting the 

evidence must i) establish a legitimate interest 

in the disclosure ii) of specified documents iii) 

pertaining to a legal relationship, to which the 

claimant is a party. All three requirements must 

be met to be granted access to the documents. 

First, as concerns the legitimate interest in the 

disclosure, the requesting party must 

substantiate its direct and specific interest. The 

claimant must prove that the evidence is 
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relevant for its legal position.50 Second, the 

evidence requested must be specified by the 

requesting party. The requesting party must 

also state the relevance of the document for 

the proceedings. Dutch courts have been less 

strict on the requirement of determinability and 

do not require parties to specify each 

document. The ratio of this requirement is that 

parties may not use this article for a so-called 

'fishing expedition'. Third, the claimant must 

substantiate a legal relationship. This may be a 

contractual or a non-contractual relationship 

(for example as a result of unlawful conduct, 

unjust enrichment or undue payment).51 

 

If the request for documents is awarded, the 

judge deciding on the request has a discretion 

to determine the manner in which the 

inspection, copy or abstract is provided.  

 

Article 843a CCP also provides for grounds to 

reject a claim for documents. First, the access 

to documents may be denied by the possessor 

if the information is subject to legal privilege.52 

Second, the request may be denied for 

compelling reasons. The Explanatory 

Memorandum to this article mentioned as 

examples the sensitivity of medical or financial 

information.53 Where one party suggests that 

                                                      
50  This requirement however does require that the 

documents are decisive. 
51  Explanatory Memorandum, Parliamentary document 

II 2011/12, 33 079, no. 3, p. 10. 
52  Article 843a section 3 CCP, lawyers can only be 

ordered to provide access to documents under 
exceptional circumstances; see for example Dutch 
Supreme Court 9 August 2002, LJN AE 6324. 

53  Explanatory Memorandum, Dutch Civil Procedure, 
Van Mierlo/Bart, p. 157. 

compelling reasons stand in the way of 

disclosure, the court weighs the parties' 

interests. It is only possible to refuse access to 

documents on the basis of 'compelling 

reasons' if, with all the circumstances at hand, 

the confidentiality regarding the information, is 

more compelling than the public interest to 

uncover the truth in a court of law.54 A third 

statutory ground on which a claim can be 

rejected, is in case a fair and proper 

administration of justice is sufficiently secured 

without disclosure. This could be the case if 

the information could reasonably be obtained 

another way, such as through witness 

testimony.55 This ground for refusal is however 

no longer possible in the case of competition 

law-related damages claim, as will be 

explained below. 

 

4.3 Example case: District Court of Amsterdam 

(air cargo) 

 

In several proceeding regarding the air cargo 

cartel, both the claimants and defendants 

requested access to document based on 

Article 843a CCP. Both requests were denied, 

because the Amsterdam Court found that the 

requesting parties did not have sufficient 

legitimate interest at the relevant stage of the 

proceedings and that the requests were 

therefore premature.56 The claimant should 

first specify the issues regarding causality and 
                                                      
54  Dutch Supreme Court 11 July 2008, 

ECLI:NL:HR:2008:BC8421. 
55  Article 843a section 4 CCP. 
56  Amsterdam District Court 25 March 2015, 

ECLI:NL:RBAMS:2015:1780 and Amsterdam District 
Court 25 March 2015, ECLI:NL2015:1778. 
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the damages suffered.57 With regard to some 

types of documents the court nevertheless 

indicated that disclosure in the future might  be 

appropriate. 

 

In one such case claims vehicle Equilib 

requested the disclosure of a confidential 

version of the relevant Commission Decision. 

Equilib argued that it needed the full 

confidential version of the Commission 

Decision and the other documents to further 

substantiate its damages claims. 

TheAmsterdam District Court ruled that Equilib 

had not sufficiently substantiated why it 

needed the requested information taking into 

account the information that was already 

available via the published summary of the 

Commission Decision. Furthermore, the 

District Court considered that on the basis of 

article 5 section 3 of the Damages Directive 

the rights of addressees as well as non-

addressees of the Commission Decision 

should be safeguarded.58 

 

There are multiple examples of rulings of 

courts to the effect that disclosure requests are 

premature and therefore rejected. In the follow-

on damages claim regarding the paraffin wax 

cartel, The Hague District Court rejected the 

defendants' initial claim for disclosure due to 

insufficient legitimate interest.59 At a later stage 

in these proceedings The Hague District Court 
                                                      
57  Amsterdam District Court 25 March 2015, 

ECLI:NL2015:1778 para. 4.13. 
58  Amsterdam District Court 25 March 2015, 

ECLI:NL2015:1778 para. 4.11. 
59  The Hague District Court 1 May 2013, 

ECLI:NL:RBDHA:2013:CA1870 para. 4.38 - 4.41. 

found that there was at such time a legitimate 

interest for disclosure, due to the relevance of 

the documents for the defendants to 

substantiate their passing-on defence.60 

 

4.4 Access to evidence under Dutch 

administrative law 

 
Dutch administrative law provides a broad right 

to access to documents held by an 

administrative body. The Act Establishing the 

Dutch Competition Authority (Instellingswet) 

provides however for a specific regulation 

concerning the disclosure. It permits the Dutch 

Competition Authority to refuse the disclosure 

of documents which were obtained in the 

performance of the tasks assigned to it.61 

However the ACM's interest in the protection of 

certain documents, including leniency 

documents may be overruled by the right to 

access to documents for defending parties, as 

enshrined in Article 6 ECHR. 62 The risk that 

such documents, once disclosed to parties in 

an administrative procedure, can than be the 

subject of a disclosure order in a civil 

procedure and used to support a damages 

claim, has been ruled out by Article 7 of the 

Damages Directive and the implementing 

legislation as further discussed below. 

 

4.5 Implementation of the Damages Directive 
 

                                                      
60  The Hague District Court 21 September 2016, 

ECLI:NL:RBDHA:2016:11305 para. 3.9. 
61  Trade and Industry Appeal Tribunal, 17 June 2016, 

ECLI:NL:CBB:2016169. 
62  Trade and Industry Appeal Tribunal, 2 December 

2015, ECLI:NL:CBB:2015:388.  
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In the light of the restrictive approach of Dutch 

courts to information requests, there has been 

some debate as to whether the law is effective 

enough to reduce the asymmetry of 

information which is inherent to civil cartel 

damage claims and whether it provides parties 

with the procedural tools they need 

successfully to claim damages. Nevertheless, 

the legislator decided not to broaden the 

disclosure provisions. This is subject to one 

exception. To comply with Article 5 of the 

Damages Directive, the law has been 

amended so that access in competition related 

litigation cannot be refused on the grounds that 

the case can be resolved without the 

disclosure of such information.63 A new chapter 

has been added to the Dutch Code of Civil 

procedure to reflect the black64 and grey lists65 

of Article 6 of the Directive for, respectively, 

leniency and settlement statements and 

documents drawn up in the course of an 

investigation. Moreover as a result of the 

Directive (Article 7) and the implementing 

provision in the Dutch rules of Civil 

procedure,66 a judge is to disregard such 

documents in the context of civil damages 

claim. 

 

  

                                                      
63  Article 845 CCP. 
64  Article 846. 
65  Article 847. 
66  Dutch Code of Civil procedure 846 (2). 
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5. JOINT AND SEVERAL LIABILITY 
AND CONTRIBUTION TO 
DAMAGES 
5.1 Joint and several liability 

 
Dutch law provides for joint and several liability 

of joint tortfeasors. A joint tortfeasor can be 

held jointly and severally liable for a tort if it 

participated in conduct which could potentially 

cause damage and the risk of damage should 

have been reason for such entity to refrain 

from participating and the entity can be held 

accountable for the illegal behavior.67 These 

requirements are readily fulfilled in (follow on) 

competition litigation, as illustrated by the 

examples below. 

 

Gelderland District Court 24 September 2014 

(gas insulated switchgear)68  

In a follow on case relating to the gas insulated 

switchgear decision of the European 

Commission, the Gelderland District Court 

found that cartel participants were jointly liable 

and addressed this issue briefly: 

 

"Prior to assessing the other disputed matters 
in this case, this Court concludes that the 
participation of Alstom and Alstom Grid in the 
cartel shall be qualified as a collectively 
                                                      
67  Article 6:166 constitutes the basis for liability arising 

from a tort. The obligation to pay damages as a 
result of joint and several liability is based on article 
6:102 DCC.  

68  Gelderland District Court 24 September 2014, 
ECLI:NL:RBGEL:2014:6118.  

committed tort which, on the basis of article 
6:166 DCC, leads to joint and several liability 
for the damages suffered by [the purchaser], 
as a result of the illegal behaviour."69 
 

East Netherlands District Court 16 January 

2013 (gas insulated switchgear)70 

In a second case regarding the gas insulated 

switchgear decision, the East Netherlands 

District Court found that ABB Holding B.V. 

which was not an addressee of the 

Commission decision and did not exist at the 

time of the infringement could not be held 

liable, merely because it acquired the shares in 

an infringing party at some point after the 

infringement.71 

 

The Directive provides for exceptions to joint 

and several liability.72 They include limiting the 

joint and several liability of the immunity 

recipient and small and medium sized 

enterprises. These have been implemented 

(practically to the letter) in Dutch law by the law 

implementing the Directive.73 

                                                      
69  Gelderland District Court 24 September 2014, 

ECLI:NL:RBGEL:2014:6118 para. 4.10. 
70  East Netherlands District Court 16 January 2013, 

ECLI:NL:RBONE:2013:BZ0403. 
71  East Netherlands District Court 16 January 2013, 

ECLI:NL:RBONE:2013:BZ0403. para. 4.16-4.17. 
72  Article 11 Damages Directive. 
73  Article 6:193m DCC. 
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5.2 Contribution to damages 

 

The allocation of damages between the 

infringers is yet to be addressed by the Dutch 

Courts. The general rule for the allocation of 

damages based on a wrongful act is that each 

defendant should contribute to the damages 

equally.74 However a different division will be 

applied if, taking account of the specific 

circumstances of the case, this is justified by 

the principle of fairness. A relevant factor in 

determining a fair division could be the degree 

of culpability that can be attributed to an 

individual defendant. This could be determined 

by considering the role a defendant played in 

establishing or implementing the cartel. 

Causality may also be relevant and can take 

account of volume of sales to the claimants. 

The principle of direct benefit, thus the degree 

to which the defendant benefitted from the 

infringement, may also be considered 

relevant.75 Contribution to any umbrella 

damages is (even more) complicated given the 

less direct causal link. 

 

The Directive does not provide any guidance 

on the division of damages between the 

infringers.  

 
                                                      
74  Article 6:166 section 2 DCC. 
75  As an example for the internal obligation to 

contribute within a group of companies (however in a 
different context): the Dutch Supreme Court ruled 
that when looking at the internal obligation to 
contribute to a credit arrangement concluded for the 
benefit of a group of companies, a reference point is 
which company actually used or had the credit 
arrangement at its disposal. Dutch Supreme Court 
13 July 2012, NJ 2012, 447. 
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6. PARENTAL LIABILITY 

A parent company which is held liable for an 
infringement of the competition rules by its 
subsidiary based on the AKZO jurisprudence 
of the Court of Justice76 is not automatically 
liable for damages in civil proceedings under 
Dutch law.  
 

A general principle of Dutch (civil) law is that a 

legal person can only be held liable for its own 

wrongdoing. There are a few (strictly limited) 

exceptions to this principle where 'piercing of 

the corporate veil' is held to be justified. The 

basic principle and the exceptions have been 

the subject of a number of cases. 

 

Example Case: Middle Netherlands District 

Court 20 July 2016 (elevator cartel)77 

The Middle-Netherlands District Court affirmed 

that the Akzo jurisprudence was not relevant 

for the establishment of liability in a (Dutch) 

civil damages case. In a claim brought by East 

West Debt B.V. against Otis, Schindler, 

Thyssen Krupp, Kone and Mitsubishi, the 

Court found that the parent company could not 

be held liable for the actions of its subsidiaries. 

The Court considered a legal person can only 

be held liable for its own wrongdoing and that it 

could only depart from this principle under 

special circumstances. The mere fact that the 

undertakings were referred to as one 

                                                      
76  As established by CEJC 10 September 2009, C-

97/08P (Akzo Nobel/EC): the 
(rebuttable)presumption of decisive influence is 
established in case of 100 % owned subsidiary and 
leads to an assumption of use of influence. (as 
described in Chapter 5 in more detail) 

77  Middle Netherlands District Court 20 July 2016, 
ECLI:NL:RBMNE:2016:4284. 

undertaking under article 101 VWEU did not 

lead to civil liability.78 

 

However in one of the gas insulated 

switchgear cases, already referred to above, a 

subsidiary was held liable for the cartel 

activities of its parent.  

 

East Netherlands District Court 16 January 

2013 (gas insulated switchgear)79 

Although ABB  Ltd was fined by the 

Commission,80 TenneT also brought a claim 

against its Dutch subsidiary (ABB B.V.). The 

Court held the subsidiary liable for cartel 

infringements by its parent company, since the 

subsidiary – in terms of Dutch tort law – itself 

bears sufficient blame  for the parent 

company's infringement. The subsidiary was 

deemed to be aware, or reasonably should 

have been aware of the infringements 

committed by its parent company.81 

 

Court of Appeal Arnhem-Leeuwarden 2 

September 2014 (gas insulated switchgear).82 

On appeal, the court (also) held the subsidiary 

liable for damages suffered by TenneT, 

                                                      
78  Middle Netherlands District Court 20 July 2016, 

ECLI:NL:RBMNE:2016:4284 para. 4.7-4.8. 
79  East Netherlands District Court 16 January 2013, 

ECLI:NL:RBONE:2013:BZ0403. 
80  Commission decision of 24 January 2007, case 

COMP/ F/38.899, Gas Insulated Switchgear. 
81  East Netherlands District Court 16 January 2013, 

ECLI:NL:RBONE:2013:BZ0403 par. 4.10-4.11. 
82  Arnhem-Leeuwarden Court of Appeal 2 September 

2014, ECLI:NL:GHARL:2014:6766. 
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although it based its decision on different 

grounds. The court of appeal held that the 

parent company 'used' its subsidiary to 

implement the cartel infringement. The parent 

company and its subsidiary therefore abused 

the difference in their identity and consequently 

the court applied 'the doctrine of equation' 

(vereenzelviging).83 This doctrine stipulates 

that one legal entity (in this case the 

subsidiary) can be held liable for torts 

committed by another legal entity (in this case 

its parent company) "as if it had itself 

committed such torts". 

 

This decision has been severely criticized and 

has thus far not been followed by other Dutch 

courts. 

 

6.1 Implementation of the Damages Directive 

 
The law implementing the Damages Directive 

refers to the liability of 'undertakings'. The 

explanatory memorandum to the law refers to 

the interpretation given to such term by the 

European institutions. This is conform the 

wording of the Directive but is contrary to the 

principles of Dutch civil law. It is to be seen 

whether this shall change the court's approach 

and pave the way for a finding of parental 

liability in future damages proceedings.  

 

  

                                                      
83  Arnhem-Leeuwarden Court of Appeal 2 September 

2014, ECLI:NL:GHARL:2014:6766 para 3.17/ 
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7. STATUTE OF LIMITATIONS 
7.1 Prescription period and suspension 

 

The limitation period for an unlawful act is five 

years from the moment on which the injured 

party became aware, or should reasonably 

have been aware, of the damages and the 

liable person.84 However, no claims can be 

brought 20 years after the harmful event 

occurred. Within this absolute period of 20 

years, the five year limitation period can be 

reinitiated (and thus extended) by written 

notice85 (a written statement by which the 

claimant unambiguously reserves his right to 

bring a claim), or by instigating legal 

proceedings.86  

 

The five year limitations period will typically 

first start running when the competition 

authority's decision establishing the 

competition law infringements is published. 

However, under some circumstances the 

limitation period could first start running at 

another point in time, as will be illustrated by 

the following examples. 

 

Example case:  Rotterdam District Court 7 

March 200787 

                                                      
84  Article 3:310 DCC. 
85  Article 3:316 and 3:317 DCC. 
86  A limitation can also be suspended by 

acknowledgement by the defendant; 
acknowledgement does not have to be explicit and 
can be based on each behavior or actions that show 
the acknowledgments of a debt. 

87  Rotterdam District Court 7 March 2007, 
ECLI:NL:RBROT:2007:BA0926. 

The Rotterdam District Court rejected a 

damages claim, initiated by CEF against the 

individual directors of FEG (a Dutch Trade 

association in the electro technical fittings 

sector), on the grounds that it was time-barred. 

CEF had submitted a complaint to the 

European Commission due to an alleged 

competition law infringement by FEG in 1991. 

This complaint led in 1999 to a European 

Commission Decision concluding that FEG had 

infringed European competition law. 

Subsequently, in 2000, CEF sent a letter 

claiming damages from the individual directors. 

The court ruled that it was irrelevant that the 

European Commission had only given its 

decision in 1999. The Court considered that 

CEF could already have been aware of the 

damages and the liable person in 1991, when 

it submitted its complaint regarding FEG’s 

conduct to the European Commission. As the 

limitation period had not been interrupted in 

time, the court dismissed the claim on the 

ground of prescription. 

 

Example case: East Netherlands District Court 

16 January 201388 

In contrast to the above case, in the damages 

proceedings relating to the gas insulated 

switchgear cartel, the East Netherlands District 

Court rejected the defendant's prescription 

defence. The defendant argued that the 

limitation period had started in May or June 

                                                      
88  East Netherlands District Court 16 January 2013, 

ECLI:NL:RBONE:2013:BZ0403. 
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2004, when the European Commission issued 

a press release indicating that it had started an 

investigation into a possible gas insulated 

switchgear cartel in which the defendant 

allegedly participated. The court ruled that the 

press release only stated that an investigation 

had started, which, considering the 

circumstances, was insufficient to make the 

claimant aware of any damages potentially 

suffered. The court rejected the argument that 

the claimant should have started an 

investigation of its own (regarding possible 

damages) after the press release. It pointed 

out that according to the European 

Commission, the cartel members had done 

their utmost to keep the cartel activities secret. 

This view of the District Court that the mere 

fact that the competition authority has started 

an investigation does not trigger the start of the 

limitation period, was confirmed by the 

Arnhem-Leeuwarden Court of Appeal in 

2014.89 

 

7.2 Implementation of the Damage Directive 

 

The Dutch Civil Code has been amended to 

clarify the limitation rules. The amendment 

confirms the (already applicable) five year 

limitation period, the minimum required by the 

Damages Directive.90The 20 year absolute 

limitation period   is also confirmed for cartel 

damages claims. The Damages Directive 

allows for such absolute limitation period as 

                                                      
89  Arhem-Leeuwarden Court of Appeal 2 September 

2014, ECLI:NL:GHARL:2014:6766 para. 3.20. 
90  Article 6:193s implements article 10 Damages 

Directive. 

long as it does not make it practically 

impossible to bring a damages claim. Finally 

the amendment to the Civil Code takes 

account of the provisions of the Damages 

Directive with regard to suspension and 

interruption of the limitation period.91 As Dutch 

law does not have a system of suspension but 

rather provides for the reinitiation of the 

limitation period (the period starts again) on the 

occurrence of certain events, the amendment 

also provides for such reinitiation. In the 

explanatory memorandum, the Ministers for 

Justice and Economic Affairs justify this choice 

as it achieves the same aim as suspension.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                      
91  A newly introduced article 6:193s implementing 

section 4 of article 10 Damages Directive. 
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8. QUANTIFICATION OF DAMAGES 

 

Damages claims under Dutch civil law are 
based on the compensatory principle. The aim 
to restore the situation in which the injured 
party would have been in if the infringement 
had not taken place. Thus, punitive damages 
are not available. The damage to be 
compensated is financial damage and other 
losses.92 Financial damage includes both 
actual loss and lost profit, as well as (i) the 
claimant’s reasonable costs to prevent or 
reduce the damage suffered, (ii) reasonable 
costs to establish the damages and liability, 
and (iii) reasonable costs to obtain satisfaction 
of the damages out of court.93  
 

8.1 Determination of damages  

 
The amount of damages suffered is assessed 

in a way that the court considers most suitable 

considering the nature of the damages. Where 

an exact quantification of the damages is not 

possible, they should be estimated. The courts' 

judgment should contain the amount of 

damages to be awarded as far as the court can 

quantify this.94 If the court is not able to 

quantify the damages, a separate damages 

assessment proceeding is required. Usually, 

this is the case where the claimant has 

focused its claim on the establishment of 

liability.  

 

 

                                                      
92  Article 6:95 DCC. Other losses consist of immaterial 

damages, which almost never applies in damage 
proceedings following an infringement of competition 
law. 

93  Article 6:96, sub 1 and 2, DCC 
94  Article 612 CCP. 

8.2 Calculation methods of damages 

 

In calculating the claimants’ financial position 

as a result of the (alleged) unlawful act, as 

compared to the hypothetical situation of the 

claimant had the unlawful act not been 

committed all possible relevant circumstances 

are taken into account. To determine the 

amount of damages in cartel claims, Dutch 

courts have compared the prices that were 

paid by the claimants during the cartel to the 

prices that would have been paid if there had 

not been a competition law infringement. Such 

difference in price is also referred to as the 

'overcharge'.95 The overcharge has been 

calculated by comparing cartel prices to those 

paid after the end of the cartel. If in addition to 

damages suffered, the claiming party also 

directly benefitted as a result of the tort, the 

benefit should be deducted from the amount of 

damages to be awarded.96 In addition, Dutch 

courts can, at the request of the injured party, 

fix the amount of damages at the level of 

profits realized as a result of the unlawful act.97 

 

It is at the discretion of the court whether to 

honor such request. The claimant needs to 

prove it suffered some kind of damage the 

                                                      
95  Amsterdam District Court 25 March 2015, 

ECLI:NLRBAMS:2015:1780 (Air Cargo) and 
Gelderland District Court 10 June 2015, 
ECLI:NL:RBGEL:2015:3713. 

96  Article 6:100 DCC. 
97  Article 6:104 DCC. 
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exact amount of which need not be quantified. 

To determine the 'extra profit' due to the cartel 

it will (still) be necessary to determine the 

actual price, the but-for price, and the sales 

volume of the cartelist. 

In principle, this method may lead to the 

defendant paying more than the amount of 

actual damages the claimant is able to prove. 

However, this method cannot be used to award 

punitive damages. If it is clear that the financial 

benefits of the defendant are far higher than 

the actual damages suffered by the claimant, 

the court can fix the amount of damages to 

part of the profits. This method of quantification 

has rarely been used by courts in practice. It is 

unclear how courts will deal with issues such 

as multiple defendants and claimants when 

claim is made for realized profits. 

 

There are few cases in which the amount of 

damages has actually been considered by the 

court. Most cases are resolved out of court. 

There is however recent case law on quantum. 

 

8.2.1 Gelderland District Court (gas insulated 

switchgear)98 

 
On 29 March 2017 the Gelderland District 

Court granted the second damages award in 

the gas insulated switchgear matter.99 TenneT 

was granted the claimed 23.1 million EUR in 

                                                      
98  Gelderland District Court 29 March 2017, 

ECLI:NL:RBGEL:2017:1724. 
99  Gelderland District Court 10 June 2015, 

ECLI:NL:RBGEL:2015:3713 was the first case in 
which TenneT was granted damages (EURO 14.1 
million) for damages suffered in a different project 
but as a result of the same competition law 
infringements. 

damages.100 To substantiate this claim, 

TenneT had presented two expert reports 

estimating the prices that would have been 

paid if there had not been a competition law 

infringement.101 The average of these reports 

was accepted as the damages suffered. 

 

8.2.2 Legal interest 

 
Finally, claimants are entitled to claim legal 

interest over the amount of damages. The 

legal interest rate is set by the Dutch 

government and has fluctuated since 2002 

between 3 and 8 percent.102 Since 1 January 

2017, the rate is set at 8%. The interest due is 

calculated starting from the day on which the 

loss was suffered, and ending at the moment 

of actual payment of the damages.103 The fact 

that the legal interest can be a significant 

addition to the damages granted is illustrated 

by the (above mentioned) gas insulated 

switchgear follow on claim.104 The total amount 

of damages  awarded  was EURO 68 million of 

which an estimated EUR  43,9 million was 

legal interest.  

 

8.3 Implementation of the Damages Directive 

                                                      
100  This is the amount of claimed damages without the 

added legal interest and compensation of court and 
legal costs. 

101  ABB's defence to the effect that this amount does 
not align with level of profits realized as a result of 
the competition law infringement was rejected by the 
Court because TenneT did not request the court to 
order the surrender of profits but rather 
compensation of damages suffered. 

102  A distinction is made regarding the interest between 
commercial and non-commercial cases. 

103  Article 6:119 DCC. 
104  Gelderland District Court 29 March 2017, 

ECLI:NL:RBGEL:2017:1724. 
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The Damages Directive stipulates that injured 

parties should be given the right to full 

compensation but to the exclusion of 

overcompensation.105 The Dutch government 

considered that the Dutch legal system fulfils 

these criteria and that therefore no amendment 

to Dutch Civil code was required to implement 

the Directive. The failure to implement the 

prohibition of over compensation has been 

highly criticized given the tendency of some 

courts to favor over compensation to the 

situation where the cartelist retains part of the 

profits of its wrongful actions 

  

                                                      
105  Article 3 of the Damages Directive. 
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9. PASSING ON DEFENCE 
 
Indirect purchasers have legal standing to sue 
if they have sustained damages as a result of a 
breach of competition law. This will be the case 
if the direct purchasers pass on any price 
increase they encounter as a result of the 
cartel. The logical consequence of the 
recognition of the right of indirect purchasers is 
the validity of the passing on defence. A 
defendant may argue that a direct purchaser 
has not suffered damage if any price increase 
has been passed on to the customers of the 
direct purchaser. There have been several 
cases in which the passing on defence has 
been raised.  
 

Eastern Netherlands District Court 16 January 

2013106 

In the damages case brought by TenneT 

against ABB subsequent to competition law 

infringements relating to gas insulated 

switchgear, ABB's passing on defence was 

rejected. According to the Court the passing on 

defence should be viewed as a specific 

application of the doctrine of deduction of 

collateral benefits.107 Under this doctrine a 

defendant may offset a benefit that was 

conferred on the claimant against the damages 

owed for that same wrongdoing, provided there 

is an adequate causal link between the 

wrongdoing and the benefit and provided that 

taking account of the benefit is reasonable. 

The Court found that is was not reasonable to 

deduct the benefits in the case at hand. It 

assumed that the ‘extra’ damages TenneT 
                                                      
106  Eastern Netherlands District Court 16 January 2013, 

ECLI:NL:RBONE:2013:BZ0403. 
107  Article 6:100 DCC 

would receive if the passing on defence were 

honored would be passed on to its buyers in 

the future. 

 

Arnhem-Leeuwarden Court of Appeal 2 

September 2014 (gas insulated switchgear)108 

ABB successfully appealed the District Court's 

judgment. The Arnhem - Leeuwarden Court of 

Appeal ruled that ABB could rely on the 

passing on defence. Unlike the District Court, 

the Court of Appeal regarded passing on as an 

issue that directly affects the quantification of 

the damages that can be awarded to a 

claimant. By passing the alleged overcharge 

on to his own customers, TenneT had effective 

reduced the loss it had suffered. The Court of 

Appeal acknowledged that if indirect customers 

do not claim damages from ABB for any 

overcharges that were passed on to them, 

ABB might escape liabilities. However, the 

Court of Appeal pointed out, that Dutch tort law 

aims to compensate the actual loss suffered 

and not more than such loss.  

 

Netherlands Supreme Court 7 July 2016 (gas 

insulated switchgear)109In its judgment of 8 

July 2016 on the further appeal of the same 

case, 110  the Supreme Court recognized the 

                                                      
108  Arnhem - Leeuwarden Court of Appeal 2 September 

2014, ECLI:NL:GHARL:2014:6766. 
109  Dutch Supreme Court 7 July 2016, 

ECLI:NL:HR:2016:1483. 
110  Dutch Supreme Court 7 July 2016, 

ECLI:NL:HR:2016:1483. 
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validity of the passing on defence and held that 

it was immaterial whether this should be seen 

as a benefit enjoyed by the claimant as a 

consequence of the wrongful conduct which 

can be deducted from the damages incurred 

(subject to there being a direct link between 

the wrongful act and the benefit) or as a factor 

to be taken into account in calculating the 

damages. The direct link criterion required for 

the deduction of a benefit should not be so 

strictly interpreted that the outcome would be 

different from the approach where the passing 

on is relevant for the calculation of damage. 

The court is free to chose the legal basis on 

which to base its finding.  

 

Gelderland District Court (gas insulated 
switchgear)111 
Despite the ruling of the Supreme Court, the 

Gelderland District Court granting the second 

damages award in the gas insulated switch 

gear matter, rejected the passing-on defence 

as a basis to reduce the damages. The Court 

ruled that in this case the damages were 

passed on to end consumers and that the 

chance of the end consumers claiming 

damages was negligible. It also took into 

account that it would not be in line with the 

Damages Directive to give the infringers the 

means to avoid their damages liability.112 The 

Court found that the fact that TenneT is a fully 

state owned company is decisive in this case. 

The reasoning of the Court with regard to 

                                                      
111  Gelderland District Court 29 March 2017, 

ECLI:NL:RBGEL:2017:1724. 
112  Gelderland District Court 29 March 2017, 

ECLI:NL:RBGEL:2017:1724 para. 4.2-4.26. 

rejecting the passing-on defence was based on 

the assumption the awarded damages would 

eventually benefit the end consumers (Dutch 

citizens).113 

 

9.1 Implementation of the Damages Directive 

 

The passing on defence as stipulated by 

Article 13 of the Damages Directive, is 

transposed into the DCC. Dutch rules of civil 

procedure already provide that the burden of 

proof lies on the defendant. As mentioned 

above, the Dutch government chose not 

explicitly to prohibit overcompensation as 

stipulated by Article 12 of the Damages 

Directive. In the light of damages awards in the 

gas insulated switchgear matters in which, on 

two occasions, the passing-on defence has 

been rejected by the Gelderland District Court 

with the result of overcompensation, the 

criticism of this decision seems well placed.114  

 

 

 

 

 

 

 

                                                      
113  Gelderland District Court 29 March 2017, 

ECLI:NL:RBGEL:2017:1724 para. 4.19-4.21. The 
Court also considered that ABB was granted 
leniency in respect of the Commission's fine. 
Remarkably the Court used the same reasoning as it 
had used in an earlier judgment (Gelderland District 
Court 10 June 2015, ECLI:NL:RBGEL:2015:3713 ) 
regarding the passing-on defence and which had 
been criticized and overruled by the Supreme Court. 

114  Gelderland District Court 29 March 2017, 
ECLI:NL:RBGEL:2017:1724 and Gelderland District 
Court 10 June 2015, ECLI:NL:RBGEL:2015:3713   
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10. LEGAL COSTS 

 

The modest awards to cover legal costs are 

one of the reasons why the Netherlands is a 

popular jurisdiction both for claimants and (as 

seen in the Dutch torpedo case) defendants. 

Such awards are often a fraction of the awards 

in other countries including Germany and the 

UK. Upon request, the court will require the 

losing party to pay the legal costs of the 

winning party. Recoverable costs are fixed115. 

The losing party can be ordered to pay 

reasonable costs made in reaching an 

extrajudicial settlement, administration costs 

and a certain part of the lawyer fees, as far as 

they were reasonably necessary to obtain 

damages. The actual legal expenses made by 

the winning party are practically never fully 

recovered. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                      
115  Article 237 CCP. 
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11. CONCLUDING REMARKS 
 
Despite the number of cases in the Netherlands, this is an area of law which is still in its infancy and 

which shall develop over the coming years. Very few cases have been decided on by the highest 

courts. The measures implementing the Directive have also yet to be tested in front of the court. Case 

law will need to clarify whether the new implementing measure will be interpreted to provide for civil 

liability for parent companies which have not themselves participated in the cartel, despite the Dutch 

civil law principle of personal responsibility.  Moreover, it is likely that even where the Directive has not 

led to the need to implement specific national measures, parties to litigation will refer to the Directive in 

their arguments on how to interpret national law.  Some issues are still uncharted territory where 

neither national legislation nor the Directive provide guidance. This includes, for example, the 

complicated issue of the contribution of the various cartelists to the damages for which they are all 

jointly and severally liable. What can certainly be expected is more cases. The Directive has raised 

awareness of the possibilities to bring claims. Moreover the Dutch legislator has presented a bill 

providing for class actions for damages. Both developments are likely to  increase the case load of 

Dutch courts even further.   
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